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In the Supreme Court of the State of Idaho
SEll CONSTRUCTION, LLC, an Idaho
limited liability company.
Counter Cross-Defendant.
HOBSON FABRICATING CORP., an Idaho

STATE OF IDAHO. acting by and through its
DEPARTMENT OF ADMINISTRATION,
Division of Public Works,

corporation,
Plaintiff-Appellant,
ORDER GRANTING MOTION TO
AUGMENT THE RECORD

v.
STATE OF IDAHO, acting by and through its
DEPARTMENT OF ADMINISTRJ\,TION,
Division of Public Works,

Supreme Court Ducket No. 38202-20101
38216-2010
Ada County No. 2005-11467

Defendant~Counterclaimant~Respondent,

Third-Party Plaintiff,

v.
RUDEEN & ASSOCIATES, a professional

company, an Idaho limited liability company,
Third-Party Defendant.

and

SEll CONSTRUCTION, LLC. an Idaho
limited liability company,

CO-APPELLANT SEll CONSTRUCTION, LLC'S SECOND MOTIO

THE RECORD was filed by counsel for S/EZ Construction, LLC on No

Defendant-Counterdefendant.

Therefore, good cause appearing,

SEll CONSTRUCTION. LLC. an Idaho
limited liability company,

IT HEREBY IS ORDERED that CO-APPELLANT SEll CONST!
SECOND MOTION TO AUGMENT THE RECORD be, and hereby is, G

Cross-Claimant,

augmentation record shall include the documents listed below. file stampe<
v.

accompanied this Motion:

STATE OF IDAHO, acting by and through its
DEPARTMENT OF ADMINISTRATION.

1. Memorandum in Support of Motion for Leave to Name Paul Fu
stamped September 5, 2008;

Division of Public Works.

2. S£!Z Construction, LLC's Motion to Strik.e Portions of the Affidavit
Containing Expert Opinions and the Expert Report of Albert F. tv
Thereto, file-stamped September 15, 2008;

Cross-Defendant.
.l.

STATE OF IDAHO. acting by and through its
DEPARTMENT OF ADMINISTRATION.

Albert F. Munio and Exhibits Thereto. file-stamped September 15, 20
4. Affidavit of Frederick J. Hahn, Ill, in Support of SEll Construction
Strike Portions of [be Affidavit of Albert F. Munio Containing Expe:
Expert Report of Albert F. Munio and Exhibits Thereto. "'ith attacht
September 15,2008.

Division ofPubHc Works.
Counter Cross-Claimant.
v.

ORDER GRANTING MOTON TO AUGMENT THE RECORD - Docket No. 38202- 0

DATED

thiS~ day of November. 2011.
For the Supreme Court

Stephen W. Kenyon, Clerk

cc: Counsel of Record

ORDER GRANTING

Memorandum in Support of SEIZ Construction. LLC's Motion to StJ
Affidavit of Albert F. Munio Containing Expert Opinions and the

0

In the Supreme Court of the State of Idaho

HOBSON FABRICATING CORP., an Idaho
corporation,
Plaintiff-Appellant,

v.
SE/Z CONSTRUCTION, LLC, an Idaho
limited liability company,
Defendant-Cross Claimant-Counter Cross
Defendant-Appellant,
and
STATE OF IDAHO, acting by and through its
DEPARTMENT OF ADMINISTRATION,
Division of Public Works,
Defendant-Cross Defendant-Counter
Cross Claimant-Respondent.

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

ORDER AUGMENTING APPEAL
Supreme Court Docket Nos. 38202-2010
and 38216-2010
Ada County No. 2005-11467

PLAINTIFF HOBSON FABRICATING'S SECOND AMENDED NOTICE OF
APPEAL was filed in District Court August 10, 2012, and an AMENDED NOTICE OF CROSS
APPEAL was filed in District Court August 13, 2012. The Second Amended Notice of Appeal
requested that certain documents be added to the record on appeal.

Further, an AMENDED

JUDGMENT was entered in District Court August 2,2012. Therefore, good cause appearing,
IT HEREBY IS ORDERED that the augmentation record shall include the documents
listed below:
1. Stipulated Motion for Entry of Amended Judgment, dated August 2,2012.
2. Stipulation of Counsel to Entry of Amended Judgment, dated August 2,2012.
3. Amended Judgment, dated August 2, 2012
4. Amended Notice of Cross-Appeal filed in District Court August 13,2012.

ORDER TITLE - Docket No. 38202-2010

5. Plaintiff Hobson Fabricating's Second Amended Notice of Appeal filed in District
Court August 10, 2012.
DATED this .;:-(-=~__ day of August, 2012.
For the Supreme Court

,y,Stephen W. Kenyon, Clerk
cc:

Counsel of Record
District Court Clerk

/

7:

NO·-----p;iiir-,.,,.,.....,__-

PleO
A.M_ _ _ _---'.
P.M

.2 7:J
vv ..
_

. RICH, Clerk
JOHNSON
DEPUTY

DAVID M. PENNY ISH #3631
COSHO HUMPHREY, LLP
800 PARK BLVD., STE. 790
BOISE,ID 83712
PO BOX 9518
BOISE, ID 83707-9518
Telephone (208) 344-7811
Facsimile (208) 338-3290
Counsel for Hobson Fabricating Corp.
J. TODD HENRY,pro hac vice, ISH #9037 (Pending), WSHA #32219
OLES MORRISON RINGER & BAKER, LLP
701 PIKE STREET, STE. 1700
SEATTLE, WA 98101-3930
Telephone (206) 623-3427
Facsimile (208) 682-6234
Co-Counsel for Hobson Fabricating Corp.

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
HOBSON FABRICATING CORP., an
Idaho corporation,
Case No. CV OC 05-08037
Plaintiff,
STIPULATED MOTION FOR ENTRY
OF AMENDED JUDGMENT

v.
SE/Z CONSTRUCTION, LLC, an Idaho
limited liability company; and STATE OF
IDAHO, acting by and through its
Department of Administration, Division of
Public Works,
Defendants,

STIPULATED MOTION FOR AMENDED JUDGMENT -1-

STATE OF IDAHO, acting by and through
its Department of Administration, Division
of Public Works,
Counter-Claimant,

v.
HOBSON FABRICATING CORP., an
Idaho corporation,
Counter-Defendant,

SE/Z CONSTRUCTION, LLC, an Idaho
limited liability company,
Cross-Claimant,

v.
STATE OF IDAHO, acting by and through
its Department of Administration, Division
of Public Works,
Cross-Defendant,
STATE OF IDAHO, acting by and through
its Department of Administration, Division
of Public Works,
Counter-Cross-Claimant,

v.
SEiZ CONSTRUCTION, LLC, an Idaho
limited liability company,
Counter-Cross Defendant,

STIPULATED MOTION FOR AMENDED JUDGMENT

-z-

STATE OF IDAHO, acting by and through
its Department of Administration, Division
of Public Works,
Third Party Plaintiff,

v.
RUDEEN & ASSOCIATES, A
PROFESSIONAL COMPANY, an Idaho
limited liability company,
Third Party Defendant.
HOBSON FABRlCATING CORP., an
Idaho corporation,

Case No. CV OC 06-00191

Plaintiff,

v.
KEN GARDNER, an individual; DAVID
ROOK, an individual; JAN FREW, an
individual; LARRY OSGOOD, an
individual; CHRIS MOTLEY, an
individual; and ELAINE HILL, an
individual,
Defendants.

Plaintiff Hobson Fabricating Corporation ("Hobson"), Defendant/Cross-Claimant SEiZ
Construction, LLC ("SElZ"), Cross-Defendant/Counter-Cross-Claimant State of Idaho (the
"State"), and Defendants Ken Gardner, David Rook, Jan Frew, Larry Osgood, Chris Motley, and
Elaine Hill (the "Individual Defendants"), through their respective counsel of record, jointly
move the Court for Entry of an Amended Judgment in this cause, by which the Court amends its
September 24, 2010 Judgment to include that:

a) all remaining causes of action between

Hobson and SE/Z, SEiZ and the State, and the State's counter-cross-claim causes of action
against SE/Z, have been dismissed with prejudice; b) all parties' requests for attorney's fees
STIPULATED MOTION FOR AMENDED JUDGMENT -J..

were denied pursuant to the Court's Memorandum Decision and Order dated September 10,
2010; c) the requests of SE/Z and Hobson for costslexpenses were denied pursuant to the
Court's Memorandum Decision and Order dated September 10, 2010; and d) the Individual
Defendants are awarded costs in the amount of $1,012.80 against Hobson pursuant to the
Court's Memorandum Decision and Order dated September 10, 2010.
The purpose of the parties' joint motion for entry of an Amended Judgment is to remove
any question regarding the finality of the judgment under IRCP 54.
The parties have attached a copy of the proposed Amended Judgment, and the
Stipulation of Counsel to Entry of Amended Judgment, by which each party agrees as to form
and content of the Amended Judgment.
DATED this

~/~ay of August, 2012.

COSHO HUMPRHEY, LLP

OLES MORRIS N RlNKER &

DAVID M. PENNY, ISB #3631
Local Counsel for Hobson Fabricating Corp.

J

AKER, LLP

ODD HENRY, pro hac
ending), WSBA #32219
Co-Counsel for Hobson Fabricating Co

RACINE OLSON NYE BUDGE & BAILEY,
CHTD.

S. OBERRECHT, ISB #1904
Counsel for State ofldaho Department of Public FREDERICK J. HAHN, III, ISB #4258
Works and the Individual Defendants
Counsel for SE/Z Construction, LLC

STIPULATED MOTION FOR AMENDED JUDGMENT-4-

were denied pursuant to the Court's Memorandum Decision and Order dated September 10,
2010; c) the requests of SEiZ and Hobson for costs/expenses were denied pursuant to the
Court's Memorandum Decision and Order dated September 10, 2010; and d) the Individual
Defendants are awarded costs in the amount of $1,012.80 against Hobson pursuant to the
Court's Memorandum Decision and Order dated September 10,2010.
The purpose of the parties' joint motion for entry of an Amended Judgment is to remove
any question regarding the fmality of the judgment under IRCP 54.
The parties have attached a copy of the proposed Amended Judgment, and the
Stipulation of Counsel to Entry of Amended Judgment, by which each party agrees as to form
and content of the Amended Judgment.
DATED this __ day of August, 2012.
COSHO HUMPRHEY, LLP

OLES MORRISON RINKER & BAKER, LLP

DAVID M. PENNY, ISB #3631
Local Counsel for Hobson Fabricating Corp.

J. TODD HENRY, pro hac vice, ISB #9037
(pending), WSBA #32219
Co-Counsel for Hobson Fabricating Corp.

FARLEY OBERRECHT HARWOOD
& BURKE, P.A.

RACINE OLSON NYE BUDGE & BAILEY,

PHILLIP S. OBERRECHT, ISB #1904
Counsel for State of Idaho Department of Public
Works and the Individual Defendants

STIPULATED MOTION FOR AMENDED JUDGMENT .<t.

CHTD.

were denied pursuant to the Court's Memorandum Decision and Order dated September 10,
2010; c) the requests of SFlZ and Hobson for costs/expenses were denied pursuant to the
Court's Memorandum Decision and Order dated September 10, 2010; and d) the Individual
Defendants are awarded costs in the amount of $1,012.80 against Hobson pursuant to the
Court's Memorandum Decision and Order dated September 10,2010.
The purpose of the parties' joint motion for entry of an Amended Judgment is to remove
any question regarding the fmality of the judgment under IRCP 54.
The parties have attached a copy of the proposed Amended Judgment, and the
Stipulation of Counsel to Entry of Amended Judgment, by which each party agrees as to form
and content of the Amended Judgment
•

ill II/)

DATED thIS _oc_ day of August, 2012.
COSHO HUMPRHEY, LLP

DAVID M. PENNY, ISB #3631
Local Counsel for Hobson Fabricating Corp.

. TODD HENRY, pro ha
ISB #9037
(pending), WSBA #32219
Co-CounseJ for Hobson Fabricating Corp.

FARLEY OBERRECHT HARWOOD

RACINE OLSON NYE BUDGE & BAILEY,
CHID.

& BU~",,",,:Ir."ll

STIPULATED MOTION FOR AMENDED JUDGMENT -4-

CERTIFICATE OF MAILING

I HEREBY CERTIFY that on this __ day of August, 2012 that a true and correct copy
of the above and foregoing document was served as follows:
Phillip S. Oberrecht
FARLEY OBERRECHT HARWOOD &
BURKE,PA

702 W. Idaho, Suite 700
PO Box 1271
Boise,ID 83701
Frederick J. Hahn, III
RACINE OLSON NYE BUDGE
& BAILEY, CHTD.

477 Shoup Ave. Suite 107
P. O. Box 50698
Idaho Falls, Idaho 83405
Robert A. Anderson
ANDERSON, JULIAN & HULL, LLP

250 South 5th St., Suite 700
PO Box 7426
Boise,ID 83707-7426

[X]
[ ]
[ ]
[ ]

U.S. Mail
Hand-Delivery
Federal Express
Via Facsimile (208) 395-8585

[X]
[ ]
[ ]
[ ]

U.S. Mail
Hand-Delivery
Federal Express
Via Facsimile (208)523-9518

[X] U.S. Mail
[ ] Hand-Delivery
[ ] Federal Express
[ ] Via Facsimile (208) 344-5510

DAVID M. PENNY

4816-5771-3680, v. 1

STIPULATED MOTION FOR AMENDED JUDGMENT-5-

~.,------~~~~-A.M.
_ _ _ _F..I~.':.t
Za -

2/

AU6 02 2012

DAVID M. PENNY ISB #3631
COSHO HUMPHREY, LLP
800 PARK BLVD., STE. 790
BOISE,ID 83712
PO BOX 9518
BOISE, ID 83707-9518
Telephone (208) 344-7811
Facsimile (208) 338-3290
Counsel for Hobson Fabricating Corp.

J. TODD HENRY, pro hac vice, ISB #9037 (Pending), WSBA #32219
OLES MORRISON RINGER & BAKER, LLP
701 PIKE STREET, STE. 1700
SEATTLE, WA 98101-3930
Telephone (206) 623-3427
Facsimile (208) 682-6234
Co-Counsel for Hobson Fabricating Corp.
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
HOBSON FABRlCATING CORP., an
Idaho corporation,
Case No. CV OC 05-08037
Plaintiff,

STIPULATION OF COUNSEL TO
ENTRY OF AMENDED JUDGMENT

v.
SE/Z CONSTRUCTION, LLC, an Idaho
limited liability company; and STATE OF
IDAHO, acting by and through its
Department of Administration, Division of
Public Works,
Defendants,

STIPULATION OF COUNSEL TO ENTRY OF AMENDED JUDGMENT -1-

STATE OF IDAHO, acting by and through
its Department of Administration, Division
of Public Works,
Counter-Claimant,
v.

HOBSON FABRICATING CORP., an
Idaho corporation,
Counter-Defendant,
SE/Z CONSTRUCTION, LLC, an Idaho
limited liability company,
Cross-Claimant,

v.
STATE OF IDAHO, acting by and through
its Department of Administration, Division
of Public Works,
Cross-Defendant,
STATE OF IDAHO, acting by and through
its Department of Administration, Division
of Public Works,
Counter-Cross-Claimant,
v.

SEiZ CONSTRUCTION, LLC, an Idaho
limited liability company,
Counter-Cross Defendant,

STIPULATION OF COUNSEL TO ENTRY OF AMENDED JUDGMENT ·2·

STATE OF IDAHO, acting by and through
its Department of Administration, Division
of Public Works,
Third Party Plaintiff,

v.
RUDEEN & ASSOCIATES, A
PROFESSIONAL COMPANY, an Idaho
limited liability company,
Third Party Defendant.
HOBSON FABRICATING CORP., an
Idaho corporation,

Case No. CV OC 06-00191

Plaintiff,

v.
KEN GARDNER, an individual; DAVID
ROOK, an individual; JAN FREW, an
individual; LARRY OSGOOD, an
individual; CHRIS MOTLEY, an
individual; and ELAINE HILL, an
individual,
Defendants.

Plaintiff Hobson Fabricating Corporation ("Hobson"), Defendant/Cross-Claimant SEiZ
Construction, LLC ("SE/Z"), Cross-Defendant/Counter-Cross-Claimant State of Idaho (the
"State"), and Defendants Ken Gardner, David Rook, Jan Frew, Larry Osgood, Chris Motley, and
Elaine Hill (the "Individual Defendants"), through their respective counsel of record, hereby
Stipulate as follows:
1. This action should be dismissed with prejudice as to all claims asserted against SE/Z,
Hobson and The State, except for the taxation of costs and attorney's fees; and
2. The Form of Amended Judgment attached hereto should be entered by the Court.
STIPULAnON OF COUNSEL TO ENTRY OF AMENDED JUDGMENT -3-

.
This Stipulation is provided in support of the Parties' Joint Motion for Entry of Amended
Judgment, dated August 2,2012.
STIPULATED AND AGREED this __ day of August, 2012.
COSHO HUMPRHEY, LLP

OLES MORRISON RINKER & BAKER, LLP

DAVID M. PENNY, ISB #3631
Local Counsel for Hobson Fabricating Corp.

J. TODD HENRY, pro hac vice, ISB #9037
(pending), WSBA #32219
Co-Counsel for Hobson Fabricating Corp.
RACINE OLSON NYE BUDGE & BAILEY,
CHTD.

. OBERRECHT, ISB #1904
Counsel for State ofIdaho Department of Public FREDERICK J. HAHN, III, ISB #4258
Works and the Individual Defendants
Counsel for SEIZ Construction, LLC

STIPULATION OF COUNSEL TO ENTRY OF AMENDED JUDGMENT -4-

This Stipulation is provided in support of the Parties' Joint Motion for Entry of Amended
Judgment. dated August 2,2012.
STIPULATED AND AGREED this _

day of August, 2012.
BAKE~

COSHO HUMPRHEY. LLP

OLES MORRISON RINKER &

DAVID M.PENNY, ISB #3631
Local Counsel for Hobson Fabricating Corp.

1. TODD HENRY. pro hac vice, ISB #9037
(pending), WSBA #32219
Co-Counsel fOL' Hobson Fabricating Corp.

FARLEY OBERRECHT HARWOOD
& BURKE. P.A.

RACINE OLSON NYE BUDGE & BAILEY,
CHTD.

PHILLIP S. OBERRECHT. ISB #1904
Counsel for State of Idaho Department of Public
Works and the Individual Defendants

STIPULATION OF COUNSEL TO ENTRY OF AMENDED JUDGMENT ....

................. III, ISB #4258

sm Construction, LLC

LLP

•

This Stipulation is provided in support of the Parties' Joint Motion for Entry of Amended
Judgment, dated August 2, 2012.
,,~J

STIPULATED AND AGREED this _IK_ day of August, 2012.
COSHO HUMPRHEY, LLP

OLES MORRISON RINKER & BAKER, LLP

DAVIDM.PENNY, ISB #3631
Local Counsel for Hobson Fabricating Corp.

ODD HENRY, pro hac. vice, IS
nding), WSBA #32219
Co-Counsel for Hobson Fabricating Corp.

FARLEY OBERRECHT HARWOOD
&BURKB,P.•

RACINE OLSON NYE BUDGE & BAILEY,
CHTD.

S. OBERRECHT, IS
Co
1 for State of Idaho Department of Public
Works and the Individual Defendants

STIPULATION OF COUNSEL TO ENTRY OF AMENDED JUDGMENT 4-

u ..n.L.LL', III, ISB #4258
SEIZ Construction, LLC

9037

•

CERTIFICATE OF MAILING

I HEREB Y CERTIFY that on this __ day of August, 2012 that a true and correct copy
of the above and foregoing document was served as follows:
Phillip S. Oberrecht
FARLEY OBERRECHT HARWOOD &
BURKE,PA
702 W. Idaho, Suite 700
PO Box 1271
Boise, ID 83701

[X]
[ ]
[ ]
[ ]

U.S. Mail
Hand-Delivery
Federal Express
Via Facsimile (208) 395-8585

Frederick J. Hahn, III
RACINE OLSON NYE BUDGE
& BAILEY, CHTD.
477 Shoup Ave. Suite 107
P. O. Box 50698
Idaho Falls, Idaho 83405

[X]
[ ]
[ ]
[ ]

U.S. Mail
Hand-Delivery
Federal Express
Via Facsimile (208)523-9518

Robert A. Anderson
ANDERSON, JULIAN & HULL, LLP
250 South 5th St., Suite 700
PO Box 7426
Boise,ID 83707-7426

[X]
[ ]
[ ]
[ ]

U.S. Mail
Hand-Delivery
Federal Express
Via Facsimile (208) 344-5510

DAVID M. PENNY

STIPULATION OF COUNSEL TO ENTRY OF AMENDED JUDGMENT-5-

NO. _ _ _ _~~~:::--_FILED _
5'!:
A.M. _ _ _--l.P,M
_
, _~_'""__ _

AUG 0 2 2012

DAVID M. PENNY ISB #3631
COSHO HUMPHREY, LLP
800 PARK BLVD., STE. 790
BOISE, ID 83712
PO BOX 9518
BOISE, ID 83707-9518
Telephone (208) 344-7811
Facsimile (208) 338-3290
Counsel for Hobson Fabricating Corp.

J. TODD HENRY,pro hac vice, ISB #9037 (Pending), WSBA #32219
OLES MORRISON RINGER & BAKER, LLP
70 I PIKE STREET, STE. 1700
SEATTLE, WA 98101-3930
Telephone (206) 623-3427
Facsimile (208) 682-6234
Co-Counsel for Hobson Fabricating Corp.

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
HOBSON FABRICATING CORP., an
Idaho corporation,
Case No. CV OC 05-08037
Plaintiff,

AMENDED JUDGMENT

v.

SE/Z CONSTRUCTION, LLC, an Idaho
limited liability company; and STATE OF
IDAHO, acting by and through its
Department of Administration, Division of
Public Works,
Defendants,

,\MENDED .JUDGMENT -1-

STATE OF IDAHO, acting by and through
its Department of Administration, Division
of Public Works,
Counter-Claimant,
v.
HOBSON FABRICATING CORP., an
Idaho corporation,
Counter-Defendant,

SE/Z CONSTRUCTION, LLC, an Idaho
limited liability company,
Cross-Claimant,
v.

STATE OF IDAHO, acting by and through
its Department of Administration, Division
of Public Works,
Cross-Defendant,
ST ATE OF IDAHO, acting by and through
its Department of Administration, Division
of Public Works,
Counter-Cross-Claimant,
v.

SE/Z CONSTRUCTION, LLC, an Idaho
limited liability company,
Counter-Cross Defendant,

AMENDED JUDGMENT -2-

STATE OF IDAHO, acting by and through
its Department of Administration, Division
of Public Works,
Third Party Plaintiff,
v.
RUDEEN & ASSOCIATES, A
PROFESSIONAL COMPANY, an Idaho
limited liability company,
Third Party Defendant.
HOBSON FABRICATING CORP., an
Idaho corporation,

Case No. CV OC 06-00191

Plaintift~

v.
KEN GARDNER, an individual; DAVID
ROOK, an individual; JAN FREW, an
individual; LARRY OSGOOD, an
individual; CHRIS MOTLEY, an
individual; and ELAINE HILL, an
individual,
Defendants.

Based upon the prior Memorandum Decisions, Orders, prior Judgment, and Stipulation
of the parties in this matter, an AMENDED JUDGMENT is hereby entered as follows:
(1)

All claims between and among the parties are dismissed with prejudice;

(2)

Attorneys fees as well as costs/expenses are denied to Hobson and SE/Z; and

(3)

The Individual Defendants are awarded costs only in the amount of $1,012.80

against Hobson.

AMENDED JUDGMENT -3-

,STAn: :JF ;;:';.;'i( \.

,

'.

I1}S SO ORDERED this _d_tl_rA day of Augu

~~',. ,.

~'

strict Judge
"

~
~_"".:
CERTIFICATE OF MAIL
,
.' -~~'::"~~~~ ~;~TIFY that on this 3 day of August, 2012 that a true and correct copy
;0

~

.... ","'

of the above and foregoing document was served as follows:
Phillip S. Oberrecht
FARLEY OBERRECHT HARWOOD &
BURKE, PA

702 W. Idaho, Suite 700
PO Box 1271
Boise, ID 83701
Frederick J. Hahn, III
RACINE OLSON NYE BUDGE
& BAILEY, CHTD.

477 Shoup Ave. Suite 107
P. O. Box 50698
Idaho Falls, Idaho 83405

[ ] U.S. Mail
IX] Hand-Delivery
[ ] Federal Express
[ ] Via Facsimile (208) 395-8585

[ ] U.S. Mail
[ ] Hand-Delivery
[ ] Federal Express
Via Facsimile (208)523-9518

V]

Robert A. Anderson
ANDERSON, JULIAN & HULL, LLP
250 South 5th St., Suite 700
PO Box 7426
Boise,ID 83707-7426

[ ] U.S. Mail
[ ] Hand-Delivery
[ ] Federal Express
[Xl Via Facsimile (208) 344-5510

David M. Penny

[ ] U.S. Mail
[ ] Hand-Delivery
[ ] Federal Express
D4 Via Facsimile (208) 338-3290

COSHO HUMPHREY, LLP

800 Park Blvd., Suite 790
P.O. Box 9518
Boise, ID 83707-9518

J. Todd Henry
OLES MORRISON RINGER &
BAKER, LLP

701 Pike Street, Suite 1700
Seattle, WA 98101-3930

[ ] U.S. Mail
[)xl Hand-Delivery
[ ] Federal Express
[ ] Via Facsimile (208) 682-6234
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CHRISTOPHER D.
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AMENDED JUDGMENT ·4-

""U •• Il"· '

,\

<•

J. TODD HENRY, ISB No. 9037
OlES MORRISON RINKER & BAKER LLP
70 I PIKE STREET, SUITE 1700
SEATTLE, WASHINGTON 98101-3930
Telephone:
(206) 623-3427
Facsimile:
(206) 682-6234

NO·--Q------~FIL~W~-------
A.M....JIli?'-!:.,::O::.;:O:::....--'P.M,-----_

AUG 10 2012
CHRISTOPHER D. RICH, Clerk
By BRADLEY J. THIES
DepUTY

Counsel for Hobson Fabricating Corp.
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE ST ATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
HOBSON FABRICA TING CORP., an Idaho
corporation,

NO. CV-OC-2005-08037

Plaintitl
v.

SE/Z CONSTRUCTION, LLC, an Idaho limited
liability company; and STATE OF IDAHO, acting
by and through its Department of Administration,
Division of Publ ic Works,

PLAINTIFF HOBSON FABRICATING'S
SECOND AMENDED NOTICE OF
APPEAL

Defendants,
ST ATE OF IDAHO, acting by and through its
Department of Administration, Division of Public
Works,
Counter-Claimant,
v.
HOBSON FABRICATING CORP. an Idaho
corporation,
Counter-Defendant,

'-."" • f

-~"--

i

SE/Z CONSTRUCTION, LLC, an Idaho limited
liability company,
Cross-Claimant,

v.
ST ATE OF IDAHO, acting by and through its
Department of Administration, Division of Public
Works,

HOBSON FABRICATING'S SECOND AMENDED
NOTICE OF APPEAL - 1

ORIGINAL

)
and c) the Amended Judgment entered in the above-entitled action on August 2, 2012, the
Honorable Ronald J. Wilper, presiding.
2.

Appellant Hobson has a right to appeal to the Idaho Supreme Court, and the Order and

Judgment described in paragraph 1 above are appealable under and pursuant to Rule 11 (a)(l) of
the LA.R.
The following is a preliminary statement of the issues on appeal, which Appellant intends

3.

to assert in its appeal:
a.

Whether the District Court erred as a matter of law in ruling that both the Defendant
State of Idaho and Appellant were partially prevailing parties in the above-referenced
action, and therefore ruling that neither was entitled to an award of costs or attorney's
fees.

b.

Whether the District Court erred as a matter of law in determining that the abovenamed Individual Defendants were prevailing parties in this action, and therefore
entitled to award of certain costs as a matter of right.

c.

Whether the trial court erred as a matter of law in failing or refusing to rule on
Appellant's request for an award of costs and attorney's fees under I.e. 12-117.

4.

No Order has been entered sealing any portion of the record.

5.

A Reporter's Transcript of the Hearing on Appellant's Motion for an Award of Costs and

Attorney's Fees, held August 9, 2010, has been requested and an estimated transcript fee has been
paid to the Reporter.
6.

The Appellant requests the following documents, relating to the issues on Appellant's

appeal be included in the Clerk's record in addition to those automatically included under Rule 28,
I.A.R."

HOBSON FABRICATING'S SECOND AMENDED
NOTICE OF APPEAL - 3

)
a.

The Court's Memorandum Decision and Order on Hobson's and SE/Z's Motions for
Partial Summary Judgment, dated July 24, 2006;

b.

The Court's Memorandum Decision and Order Granting Plaintiff Hobson's Motion
for Partial Summary Judgment and Denying Counter-Defendant SE/Z's Motion for
Partial Summary Judgment, dated February 24, 2007;

c.

The Court's Memorandum Decision and Order dated April 24,2007;

d.

The Court's Order Resetting Proceedings and Trial, dated November 12,2008;

e.

The Court's Memorandum Decision and Order on PlaintitT's Motions in Limine,
dated March 26, 2010;

f

The Court's Memorandum Decision and Order on Motion to Reconsider, Motion for
Claritication and Motions in Limine, dated April 2, 2010;

g.

Stipulation of the Parties, dated May 5,2010;

h.

The Court's Order dated May 10,2010;

1.

The Court's Briefing Schedule and Order, dated May 27, 2010;

J.

SE/Z Construction's Motion for Award of Costs and Attorney's Fees, dated June 24,
2010;

k.

Affidavit of Frederick J. Hahn, III in Support of Joint Motion and Memorandum
Regarding Prevailing Party and Award of Costs and Attorney's Fees, dated June 24,
2010;

I.

Affidavit of Counsel in Support of SE/Z Construction's Motion for Award of Costs
and Attorney's Fees, dated June 24, 2010;

m.

Plaintiff Hobson Fabricating Corp.'s and Defendant SE/Z Construction's Joint
Motion for Award of Costs and Attorney's Fees, dated June 25, 2010;

HOBSON FABRICATING'S SECOND AMENDED
NOTICE OF APPEAL - 4

n.

Memorandum in Support of Hobson Fabricating Corp.'s and Defendant SE/Z
Construction's Joint Motion for Award of Costs and Attorney's Fees, dated June 25,
2010;

o.

Affidavit of 1. Todd Henry in Support of Hobson Fabricating Corp.'s and Defendant
SE/Z Construction's Joint Motion for Award of Costs and Attorney's Fees, dated
June 25, 2010;

p.

The Individual Defendants' Verified Memorandum of Costs against Hobson
Fabricating Corp., dated June 25, 2010;

q.

PlaintitT's Opposition to the Individual Defendants' Veritied Memorandum of Costs
against Hobson Fabricating Corp., dated July 9, 2010;

r.

The State of Idaho's Memorandum in Support of Motion to Disallow SE/Z and
Hobson's Joint Motion for Award of Costs and Fees, dated July 9, 2010;

s.

Atlidavit of Counsel in Support of the State of Idaho's Memorandum in Support of
Motion to Disallow SE/Z and Hobson's Joint Motion for Award of Costs and Fees,
dated July 9, 2010;

t.

Affidavit of Steve Zambarano, dated July 29, 2010;

u.

The Court's Memorandum Decision and Order on Prevailing Party, Costs and
Attorney's Fees, dated September 14,2010;

v.

The Joint Motion of the Parties for Entry of Amended Judgment, dated August
2,2012; and

w.

The Stipulation of Counsel to Entry of Amended Judgment, dated August 2,
2012.

7.

The Appellant does not request any charts, pictures or exhibits be sent to the Supreme

Court at this time.
HOBSON FABRICATING'S SECOND AMENDED
NOTICE OF APPEAL - 5

,)
8.

I certify:
That a copy of this notice of appeal has been served on each reporter of whom a

(a)

transcript has been requested as named below at the address set out below:
a. Name and Address: Diane Cromwell, 605 W. Fort Street, Boise, Idaho 83702.
(b)( 1).

That the clerk of the district court has been paid the estimated fee for

preparation of the reporter's transcript.
(2) 0

(c)(1).
(2) 0

That the appellant is exempt from paying the estimated transcript fee because
That the estimated fee for preparation of the clerk's record has been paid.
That the appellant is exempt from paying the estimated fee for the preparation

of the record because
(d)( 1).
(2) 0

That the appellate filing fee has been paid.
That the appellant is exempt from paying the estimated transcript fee because

That the service has been made on all parties required to be served pursuant to Rule

(e)

20.
Dated this 7h day of August. 2012.

STA:"E ::;F

:!.:'I~(;i..

:

f:",-oUi\fi"Y O( \rlA '

HOBSON FABRICATING'S SECOND AMENDED
NOTICE OF APPEAL - 6

CERTIFICATE OF SERVICE

I HERBY CERTIFY that on this

_.....;.11#---,-_ _ day

of August, 2012 a true and correct copy

of the above and foregoing document was served as follows:

Phillip S. Oberrecht
FARLEY OBERRECHT HARWOOD
AND BURKE, P.A.
702 West Idaho, Suite 700
PO Box 1271
Boise, ID 83701
Frederick J. Hahn, III
RACINE, OLSON, NYE, BUDGE &
BAILEY, CHARTERED
477 Shoup Avenue, Suite 107
PO Box 50698
Idaho Falls, 1083405

4814-3857-3328. v. 3

HOBSON FABRICATING'S SECOND AMENDED
NOTICE OF APPEAL - 7

rx U.S. Mail, postage prepaid
[ ] Hand Delivery
[ ] Federal Express or Other
Overnight Courier
t J Via Facsimile (208) 395-8585

M U.S. Mail, postage prepaid
[ 1Hand Delivery

[ ] Federal Express or Other
Overnight Courier
[ ] Via Facsimile (208) 528-6109

John A. Bailey (ISB No. 2619)
Frederick 1. Hahn, III (ISB No. 4258)
RACINE, OLSON, NYE
BUDGE & BAILEY, CHARTERED
Post Ot1ice Box 50698
Idaho Falls, 10 83405
Telephone: (208) 528-6101
Facsimile: (208) 528-6109
j ab0)racinelaw.net
fj hfmracinelaw.net

NO.--:;::;-:--:---;::ii"i:n_ _ _ __

8:00

FILED

A.M.--a._~;;..=..._P.M.

AUG 13 2012
CHRISTOPHER D. RICH, Clerk
By BRADLEY J. THIES
DEPUTY

Attorneys for Cross-Claimant / Cross Appellant
SEIZ Construction, LLC
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
HOBSON FABRICATING CORP., an Idaho
corporation,
Plaintiff I Appellant,

v.
SE/Z CONSTRUCTION, LLC, an Idaho
limited liability company; and STATE OF
IDAHO, acting by and through its
Department of Administration, Division of
Public Works,
Defendants I Respondents

STA TE OF IDAHO, acting by and through
its Department of Administration, Division of
Public Works,
Counter-Claimant I Respondent,

v.
HOBSON FABRICATING CORP., an Idaho
corporation,
Counter-Defendant I Appellant,

_ _ _ __

Case No. CV-OC-0508037

AMENDED NOTICE OF
CROSS-APPEAL

SE/Z CONSTRUCTION, LLC, an Idaho

limited liability company,
Cross-Claimant I Cross-Appellant,

v.
S TATE OF IDAHO, acting by and through
its Department of Administration, Division of
Public Works,
Cross-Defendant I Cross-Respondent,

STATE OF IDAHO, acting by and through
its Department of Administration, Division of
Public Works,
Counter-Cross-Claimant I Cross Respondent,

v.
SE/Z CONSTRUCTION, LLC, an Idaho

limited liability company,
Counter-Cross-Defendant I Cross Appellant,
ST ATE OF IDAHO, acting by and through
its Department of Administration, Division of
Public Works,
Third-Party Plaintiff,

v.
RUDEEN & ASSOCIATES, A
PROFESSIONAL COMPANY, an Idaho
limited liability company,
Third-Party Defendant.

TO:

THE ABOVE-NAMED RESPONDENT STATE OF IDAHO, AND ITS COUNSEL,
HALL, FARLEY, OBERRECHT & BLANTON, P.A., THE APPELLANT HOBSON
FABRICATING CORP. AND ITS COUNSEL OLES MORRISON RINKER & BAKER
LLP, AND THE CLERK OF THE ABOVE-ENTITlED COURT

SE/Z CONSTRUCTION, LLC'S AMENDED NOTICE OF CROSS-APPEAL - 2

NOTICE IS HEREBY GIVEN THAT:
1.

The above-named Cross-Appellant SE/Z Construction, LLC ("SE/Z") cross-appeals against the
above-named Respondent The State of Idaho, acting by and through the Department of
Administration, Division of Public Works (the "DPW"), to the Idaho Supreme Court, from the
Memorandum Decision and Order on Prevailing Party Costs and Attorneys Fees, entered in the
above-entitled action on September 15,2010, and the Amended Judgment entered in the aboveentitled action on August 2,2012, the Honorable Ronald 1. Wilper, presiding.

2.

Cross-Appellant SE/Z has a right to appeal to the Idaho Supreme Court, and the Order described
in paragraph 1 above is appealable under and pursuant to Rule 11(a)(I) of the l.A.R.

3.

The following is a preliminary statement of the issues on appeal, which the Cross-Appellant
intends to assert in the appeal:
a.

Whether the District Court erred by as a matter of law in ruling that both the DPW and
SE/Z were each partially prevailing parties in the above-referenced action, and therefore
ruling that neither was entitled to an award of costs or attorney's fees.

b.

Whether the Trial Court erred as a matter of law in failing or refusing to grant CrossAppellant SE/Z an award of costs and attorney's fees pursuant to I.C. 12-117.

4.

No additional Reporter's Transcript is requested at this time.

5.

No additional documents other than those listed in Appellant's Notice of Appeal are requested in
the Clerk's Record at this point in time.

6.

The Appellants do not request any charts, pictures or exhibits be sent to the Supreme Court at
this time.

7.

I certify:
(a)

That a copy of this notice of appeal has been served on each reporter of whom a
transcript has been requested as named below at the address set out below:

SE/Z CONSTRUCTION, LLC'S AMENDED NOTICE OF CROSS-APPEAL - 3

)
Name and Address: Diane Cromwell, 605 W. Fort Street, Boise, Idaho 83702.
(b)

That the clerk of the district court has been paid the estimated fee for

(1)

preparation of the reporter's transcript and any additional documents requested in the
Cross-appeal.
(2)

o

That the appellant is exempt from paying the estimated transcript fee

because.
(1)

(c)

(2)

That the estimated fee for preparation of the clerk's record has been paid.

o

That the appellant is exempt from paying the estimated fee for the

preparation of the record because.

(2)

(e)

Dated this

That the appellate filing fee has been paid.

(1)

(d)

o

That the appellant is exempt from paying the appellate tiling fee because

That service has been made upon all parties required to be served pursuant to Rule 20.

Jfl./tv
day of August, 2012.
RACINE OLSON NYE BUDGE & BAILEY, Chtd.

Frederick J.~, III
ST':;·, £; !)F tDAhU
<~()i.)r'fTY ;'~;F

~

f

SE/Z CONSTRUCTION, LLC'S AMENDED NOTICE OF CROSS-APPEAL - 4

CERTIFICATE OF MAILING
I HERBY CERTIFY that on this 10th day of August, 2012 a true and correct copy of the foregoing
Notice of Cross-Appeal was served as follows:

Traeger Machetanz,
J. Todd Henry,
OLES MORRISON RINKER & BAKER LLP
701 Pike Street, Suite 1700
Seattle, Washington 98101-3930
(206) 623-3427
machetanz@Oles.com
henrv@Oles.com

Phillip S. Oberrecht
HALL FARLEY OBERRECHT
& BLANTON, PA
702 West Idaho, Suite 700
PO Box 1271
Boise, ID 83701
(208) 395-8500
ps00:hallfarlev.com

Robert A. Anderson
ANDERSON, JULIAN & HULL, LLP
250 South Fifth Street, Suite 700
PO Box 7426
Boise, ID 83707-7426
(208) 344-5800
raanderson@ajhlaw.com

[ ] U.S. Mail, Postage Prepaid
[ ] Hand Delivery
[ ] Federal Express or Other
Overnight Courier
(.I] Via Facsimile (206) 682-6234

[ ] U.S. Mail, postage prepaid
[ ] Hand Delivery
[ ] Federal Express or Other
Overnight Courier
[.1'] Via Facsimile (208) 395-8585

[ ] U.S. Mail, postage prepaid
[ ] Hand Delivery
[ ] Federal Express or Other
Overnight Courier
[.I'] Via Facsimile (208) 344-5510

N: FJH 539.37353- SIiZ Hohsoll Appel/ule Pleadillgs ]()12·08-IO Amellded NOIIL'e ufCroH-Appeal.lIpd

SE/Z CONSTRUCTION, LLC'S AMENDED NOTICE OF CROSS-APPEAL - 5

II

In the Supreme Court of the State of Idaho

HOBSON FABRICATING CORP., an Idaho

)

oo~~~

)

Plaintiff-Appellant,
v.
STATE OF IDAHO, acting by and through its
DEPARTMENT OF ADMINISTRATION,
Division of Public Works,
Defendant-Counterclaimant-Respondent,
and

SE/Z CONSTRUCTION, LLC, an Idaho
limited liability company,
Defendant-Counterdefendant.

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

--------------------------------------------------------

)

SE/Z CONSTRUCTION, LLC, an Idaho
limited liability company,

)
)
)
)
)

Cross-Claimant,

v.

Supreme Court Docket No. 38202-20101
38216-2010
Ada County No. 2005-11467

)

STATE OF IDAHO, acting by and through its
DEPARTMENT OF ADMINISTRATION,
Division of Public Works,
Cross-Defendant.

)
)
)
)
)
)

--------------------------------------------------------

)

STATE OF IDAHO, acting by and through its
DEP ARTMENT OF ADMINISTRATION,
Division of Public Works,

)
)
)
)
)
)
)

Counter Cross-Claimant,
v.

ORDER GRANTING MOTION TO
AUGMENT THE RECORD

ORDER GRANTING MOTON TO AUGMENT THE RECORD - Docket No. 38202-2010

I,

SE/Z CONSTRUCTION, LLC, an Idaho
limited liability company,
Counter Cross-Defendant.

)
)
)
)
)

--------------------------------------------------------

)

STATE OF IDAHO, acting by and through its
DEPARTMENT OF ADMINISTRATION,
Division of Public Works,

)
)
)
)
)
)
)
)
)
)
)
)

Third-Party Plaintiff,
v.

RUDEEN & ASSOCIATES, a professional
company, an Idaho limited liability company,
Third-Party Defendant.

CO-APPELLANT SE/Z CONSTRUCTION, LLC'S SECOND MOTION TO AUGMENT
THE RECORD was filed by counsel for S/EZ Construction, LLC on November 23, 201l.
Therefore, good cause appearing,
IT HEREBY IS ORDERED that CO-APPELLANT SE/Z CONSTRUCTION, LLC'S
SECOND MOTION TO AUGMENT THE RECORD be, and hereby is, GRANTED and the
augmentation record shall include the documents listed below, file stamped copies of which
accompanied this Motion:
1. Memorandum in Support of Motion for Leave to Name Paul Fu as an Expert, filestamped September 5, 2008;
2. SE/Z Construction, LLC's Motion to Strike Portions of the Affidavit of Albert F. Munio
Containing Expert Opinions and the Expert Report of Albert F. Munio and Exhibits
Thereto, file-stamped September 15,2008;
3. Memorandum in Support of SE/Z Construction, LLC's Motion to Strike Portions of the
Affidavit of Albert F. Munio Containing Expert Opinions and the Expert Report of
Albert F. Munio and Exhibits Thereto, file-stamped September 15,2008; and
4. Affidavit of Frederick J. Hahn, III, in Support of SE/Z Construction, LLC's Motion to
Strike Portions of the Affidavit of Albert F. Munio Containing Expert Opinions and the
Expert Report of Albert F. Munio and Exhibits Thereto, with attachments, file-stamped
September 15, 2008.

ORDER GRANTING MOTON TO AUGMENT THE RECORD - Docket No. 38202-2010

DATED this

091;;- day of November, 2011.
For the Supreme Court

v
Stephen W. Kenyon, Clerk
cc: Counsel of Record
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STATE OF IDAHO, acting by and through its
Department of Administration, Division of
Public Works,

)
)
)
)
)
)
)
)
)
)
)
)

Counter-Claimant,

v.
HOBSON FABRICATING CORP., an Idaho
corporation,
Counter-Defendant,

--~~~~===-~------~=-=---)
SE/Z CONSTRUCTION, LLC, an Idaho limited )
liability company,
Cross-Claimant,

v.
STATE OF IDAHO, acting by and through its
Department of Administration, Division of
Public Works,

"

Cross-Defendant,

)
)
)
)
)
)
)
)
)
)

)
-------------------------------)
,/

)
)
)
)
Counter-Cross-Claimant,
)
)
)
v.
)
SE/Z CONSTRUCTION, LLC, an Idaho limited )
liability company,
)
)
Counter-Cross-Defendant.
)

STATE OF IDAHO, acting by and through its
Department of Administration, Division of
Public Works,

STATE OF IDAHO, acting by and through its
Department of Administration, Division of
Public Works
Third-Party Plaintiff,

)
)
)
)
)

MEMORANDIJl\1 IN SUPPORT OF MOTION FOR LEAVE TO NAME PAUL FU AS AN
EXPERT-2

v.
RUDEEN & ASSOCIATES, A
PROFESSIONAL COMPANY, an Idaho
limited liability company,
Third-Party Defendant.

)
)
)
)
)
)
)

------------------------~~---)
HOBSON FABRICATING CORP., an Idaho
corporation,
Plaintiff,

v.
KEN GARDNER, an individual; DAVID
ROOK, an individual; JAN FREW, an
individual; LARRY OSGOOD, an individual;
CHRIS MOTLEY, an individual; and ELAINE
HILL, an individual,
Defendants,

)
)
)
)
)
)
)
)
)
)
)
)
)

Case No. CV OC 06-00191

----------------------------)
COMES NOW Defendant State of Idaho acting by and through the Department of
Administration, Division of Public Works ("the State') and submits this memorandum in support
of its Motion for Leave to Name Paul Fu as an Expert.
I. INTRODUCTION
The State requests leave from the Court to add Paul Wei-Guo Fu as an expert witness in
this matter. Mr. Fu is a registered professional engineer in the states of Pennsylvania and New
York, and an employee of the Washington Group of URS Corporation ("Washington Group").
See Affidavit of of Paul Wei-Guo Fu ("Fu Affidavit"). Mr. Fu was one of the Washington

2005 on behalf of the State that resulted in the December 21 :;. 02..-

115,:

Specifically, Mr. Fu traveled to Boise, Idaho in early November 2005 and spent two days
reviewing the status of the project and its design, including a walk through of the jobsite. !d. Mr.
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Fu then drafted a report regarding the design done by Rudeen & Associates. Id. Mr. Fu's draft
report was utilized by Ai Munio and incorporated into the

LlC'L-COJUVCOl

21, 2005

lJ"A'o"f

Status

Report. See Affidavit of Counsel in Support of Motion for Leave to Add Mr. Fu as an Expert
Witness ("Counsel Aff.,"), Ex. A (Transcript of Al Munio's February 23, 2007 deposition) pp.
110-111,

n.

21-5. Mr. Fu also reviewed and made minor revisions to the December 21, 2005

Project Status Report. Based upon Mr. Fu's review of the BSL Lab, the Washington Group
concluded that "the initial design met NIH requirements and should have been operable as
presented." See Fu Mf., see also Counsel Aff. Ex. B (December 21, 2005, Project Status
Report).
The State identified Mr. Fu as a person with knowledge in its September 15, 2006
Answers and Responses to SE/Z Construction, LLC's First Discovery Requests to the State of
Idaho:
Mr. Fu participated in WGI's design review of the Project at issue in this
litigation, conducted following the tennination for convenience, specifically with
respect to the MechanicallHVAC/Controls. Mr. Fur may have knowledge of the
faulty work perfonned on the Project and of the latent nature of many of those
defects.
See Counsel Aff., Ex. C (Defendant State of Idaho, Department of Administration, Division of

Public Works' Answers and Reponses to SE/Z Construction, LLC's First Discovery Requests to
the State of Idaho, pp. 6-7). The State further identified Mr. Fu as a lay witness in its October 26,
2007 Disclosure of Advancing Lay Witnesses. In addition, Rudeen & Associates identified Mr.
Fu as a lay witness and reserved the right to call him as an expert to the extent he is qualified.
See Rudeen & Associates' Disclosure of Advancing Lay Witnesses, dated November 26,2007.
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Based upon the fact Mr. Fu was actually the individual who reviewed and analyzed the
design of the BSL 3 Lab for preparing the December 21, 2005 Project Status Report, the State
seeks leave ofthe Court to identify Mr. Fu as an expert witness to testify regarding his review of
the lab in 2005 and his findings as evidenced in the Project Status Report. Mr. Fu's actual
opinions are included in the December 2005 Project Status Report which was produced on
February 6, 2006, in discovery and on January 8, 2007 as part of Al Munio's expert disclosure.

II. STANDARD
The May 8, 2007, Stipulation to Modify Scheduling Order provided a deadline to
disclose expert witnesses intended to be used at trial by June 18, 2007. The Stipulation to
Modify Scheduling Order further provides that "each party reserves the right to seek amendment
hereof by Court order ... in accordance with Idaho Rules of Civil Procedure 16(a) and 16(b).
Idaho Rule of Civil Procedure 16(b) provides in pertinent part,\, "(aJ schedule shall not be
modified except by leave of the judge or a magistrate upon a showing of good cause."

III. ARGUMENT
The State has good cause t9 name Mr. Fu as an expert in this action as to his previously
disclosed opinions, based on the efforts of Hobson and SE/Z to discredit the testimony of the
State's expert, Al Munio. Mr. Munio is a WGI employee with over forty years of experience in
the engineering field. Mr. Munio oversaw WGI's review of the Project in late 2005 and has
acted as the Project Engineer for the rebuilding of the BSL 3 lab. The State's decision to replace
and rebuild portions of the Project as performed by SE/Z and Hobson are explained and outlined
in the December 2005 Project Status Report.

The 2005 Project Status Report was produced as

Mr. Munio's expert report. See Counsel Aff., Ex. D (January 8,2007, Expert Report of Albert F.
Munio). In addition, Mr. Munio will offer substantial factual testimony regarding his
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involvement in the rebuilding of the BSL 3 Lab.
As testified to by Mr. Munio in his deposition, and discussed by Mr. Fu in his affidavit,
the actual review of the Project design, and drafting of Project Status Report regarding the
design, was perfonned by Mr. Fu. See Counsel Aff., Ex. A, pp. 110-111, II. 21-5; Fu Affidavit.
As such, any effort to discredit Mr. Munio's credentials should not be allowed to detract from an
opinion regarding the design, that although shared by Mr. Munio, was originated by Mr. Fu.
Good cause exists to allow the State to name Paul Fu as an expert in this case, based upon
Hobson and SE/Z's attempts to discredit Mr. Munio's credibility with regard to his education
background. Specifically, Hobson took the deposition of James Dean (dean of the Dean Institute
of Technology in Pennsylvania) to establish Mr. Munio did not attend a school listed on his
resume and SE/Z has likewise scheduled a 30(b)(6) deposition of BSU (for purposes of
establishing whether there are any records of Mr. Munio attending any olasses) that was set to
take place Friday August 22, 2008.

SE/Z and Hobson's attempts to discredit Mr. Munio's

reputation should not be allowed to discredit an opinion regarding the d~sign of the Project that
was actually authored by Mr. Fu.
Allowing the State to name Mr. Fu as an expert would not prejudice SE/Z or Hobson.
Specifically, as stated above, Mr. Fu would not be offering a new opinion. Rather, Mr. Fu's
opinions are outlined in the previously produced December 2005 Project Status Report. In fact,
the December 2005 Project Status Report identifies Mr. Fu as well as the role he played in the
review: "A technical design review of the construction documents for the BSL-3 Laboratory was
perfonned as a joint effort of the Boise, Idaho and Princeton, New Jersey offices of Washington
Group. Technical personnel perfonning the review included Ron Toy (Process), Tom Moffett
(Facility/Architecture), Paul Fu (MechanicaIIHVAC/Controls), Dick Robertson (Architectural)
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and AI Munio (MechanicalIHVAC/Plumbing)." See Counsel Aff., Ex. B. Second, Mr. Fu's role
in reviewing

analyzing the Project was disclosed by the State in its September 15, 2006

Answers and Responses to SE/Z Construction, LLC's First Discovery Requests to the State of
Idaho. Mr. Munio also discussed the role Mr. Fu played in his deposition testimony. See
Counsel Aff, Ex. A Munio Deposition Transcript, pp. 60-61, 11. 15-6; p. 110-111, II. 11-13; and
p. 152, 11. 3-12. Finally, the State identified Mr. Fu as a witness in its October 26, 2007,
disclosure of Advancing Lay Witnesses.
As such, it is clear that all parties have been aware of Mr. Fu's role with regard to the
review of the Project on behalf of the Washington Group for almost two years. Further;" all
parties have been aware of Mr. Fu's opinions, as they were disclosed in the December 2005
Project Status Report.
The State is aware that trial is less than two months away. However, the, parties are still
in the midst of conducting discovery, including numerous depositions that are set through the
middle of September. As such, opposing parties will not incur undue burden of prejudice if Mr.
Fu is allowed to testify as an expert in this matter, as there is still time to conduct a deposition.
On August 18, 2008, all counsel engaged in a conference call to discuss upcoming depositions.
During the call, counsel for the State indicated it intended to move the Court for leave to identifY
Mr. Fu as an expert. Counsel for SE/Z and Hobson indicated they would have an objection to
such motion. Counsel for the State then indicated a potential date for his deposition should be
identified, and that identifYing a date would in no way act as any sort of waiver. See Counsel
Aff., Ex. E (August 18, 2008 email from Phillip S. Oberrecht to all counsel). Counsel for SE/Z
and Hobson would not agree to a date. Id.
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IV. CONCLUSION
For the foregoing reasons, the State requests leave to name Mr. Fu as an expert witness in
this case.
DATED this

~ day of September, 2008.

h
d

Bytl{lL(
Phillip S. Oberrecht
Special Deputy Attorney General
Of the Firm Hall, Farley, Oberrecht
& Blanton, P.A.
Attorneys for Defendants State of Idaho,
Ken Gardner, David Rooke, Jan Frew,
Larry Osgood, Chris Motley, and Elaine Hill

/
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CERTIFICATE OF SERVICE
I HEREB Y CERTIFY that on the _ _ day of September, 2008, I caused to be served a
true copy of the foregoing MEMORANDUM IN SUPPORT OF MOTION FOR LEAVE
NAME PAUL FU AS AN EXPERT, by the method indicated below, and addressed to each of
the following:
John Spencer Stewart
Thomas A. Larkin
Stewart Sokol & Gray, LLC
2300 SW First Avenue, Suite 200
Portland, OR 97201-5097
Fax No. (503) 223-5706
Frederick 1. Hahn, III
Holden, Kidwell, Hahn & Crapo, P.L.L.C.
t 000 Riverwalk Drive, Suite 200
P. O. Box 50130
Idaho Falls, ID 83405
Fax No. (208) 523-9518
Robert A. Anderson
Anderson, Julian & Hull, LLP
250 S. 5th Street, Suite 700
P. O. Box 7426
Boise, ID 83707-7426
Fax No. 344-5510

o
o

U.S. Mail, Postage Prepaid
Hand Delivered
Overnight Mail
CY'Telecopy

o
o
o
o

U.S. Mail, Postage Prepaid
Hand Delivered
Overnight Mail
[}'Telecopy

o U.S. Mail, Postage Prepaid
o Hand Delivered
o yvernight Mail

8" Telecopy

,/

Phillip S. Oberrecht
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Frederick 1. Hahn, III, Esq. (ISB No. 4258)
HOLDEN KIDWELL HAHN & CRAPO, P.L.L.C.
P.O. Box 50130
1000 Riverwalk Drive, Suite 200
Idaho Falls, ID 83405
Telephone: (208) 523-0620
Facsimile: (208) 523-9518
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Attorneys for SE/Z Construction, LLC
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
HOBSON FABRICATING CORP., an
Idaho corporation,
Plaintiff,

v.
SE/Z CONSTRUCTION, LLC, an Idaho
limited liability company; and STATE OF
IDAHO, acting by and through its
Department of Administration, Division
of Public Works,
Defendants,
STATE OF IDAHO, acting by and
through its Department of Administration,
Division of Public Works,
Counter-Claimant,

v.
HOBSON FABRICATING CORP., an
Idaho corporation,
Counter-Defendant,

Case No. CV-OC-0508037

SE/Z CONSTRUCTION, LLC'S
MOTION TO STRIKE PORTIONS OF
THE AFFIDAVIT OF ALBERT F.
MUNIO CONTAINING EXPERT
OPINIONS AND THE EXPERT
REPORT OF ALBERT F. MUNIO
AND EXHIBITS THERETO

SE/Z CONSTRUCTION, LLC, an Idaho
limited liability company,
Cross-Claimant,

v.
STATE OF IDAHO, acting by and
through its Department of Administration,
Division of Public Works,
Cross-Defendant,
STATE OF IDAHO, acting by and
through its Department of Administration,
Division of Public Works,
Counter-Cross-Claimant,

v.
SE/Z CONSTRUCTION, LLC, an Idaho
limited liability company,
COlll1ter-Cross-Defendant,
STATE OF IDAHO, acting by and
through its Department of Administration,
Division of Public Works,
Third-Party Plaintiff,

v.
RUDEEN & ASSOCIATES, A
PROFESSIONAL COMPANY, an Idaho
limited liability company,
Third-Party Defendant.
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. ' . Pursuant to Rules 12(f) of the Idaho Rules of Civil Procedure and the Idaho Rules
ofEvidence~

SE/Z Construction, L.L.C. hereby moves to Strike Portions of the Affidavit

of Albert F. Munio filed on May 22,2006, containing expert opinions, specifically
paragraphs 3-13, and Project Status Report (also known as the Washington Group
International Report ofWGI Report) attached thereto as Exhibit "B", and which was
drafted by Mr. Albert F. Munio, as well as Mr. Munio's Expert Report, dated January 8,
2007, and Exhibits "A" and HC" thereto.
This Motion is made on the basis that Albert F. Munio has committed a fraud upon
the Court by falsifYing his credentials as an engineer and expert witness and because he
was qualified as an expert under false pretenses. Thus, his expert testimony contained in
his Affidavit and his Report should be stricken from the record, as is further explained in
the Memorandum of law filed with this Motion. This Motion is supported by the
Affidavit of Frederick J. Hahn, III, filed herewith.
Oral argument is respectfully requested .
Dated this

.

f~

(2-cray of September, 2008.

, III
WELL, HAHN & CRAPO, p .L.L.C.
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CERTIFICATE OF SERVICE
I hereby certify that I served a copy of the following described pleading or document
on the attorneys listed below b~and delivering, by mailing or by facsimile, with the correct
p~stage thereon, on this ( ~ '11ay of September, 2008.

DOCUMENT SERVED: SE/Z CONSTRUCTION, LLC'S MOTION TO STRIKE
PORTIONS OFTHEAFFIDAVITOF ALBERTF.MUNIO
CONTAINING EXPERT OPINIONS AND THE EXPERT
REPORT OF ALBERT F. MUNIO AND EXHIBITS
THERETO
ATTORNEYS SERVED:
John S. Stewart
Thomas A. Larkin
Stewart Sokol & Gray, LLC
2300 SW First Avenue, Ste 200
Portland, OR 97201-5047

(
(

) First Class Mail
) Hflnd Delivery
( ,fiacsimile
( ) Overnight Mail

Phillip S. Oberrecht
Karin D. Jones
Hall, Farley, Oberrecht & Blanton, P.A.
PO Box 1271
Boise,ID 83701

( ) First Class Mail
( ) Hand Delivery
( 1'Facsimile
.
( ) Overnight Mail

Robert A. Anderson
Anderson, Julian & Hull, LLP
PO Box 7426
Boise,ID 83707-7426

( ) First Class Mail
( ) Ijand Delivery
( ~Facsimile
( ) Overnight Mail
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Frederick J. Hahn,
Esq. (ISB No. 4258)
HOLDEN KIDWELL HAHN & CRAPO, P.L.L.C.
Box 50130
1000 Riverwalk Drive, Suite 200
Idaho Falls, ID 83405
Telephone: (208) 523-0620
Facsimile: (208) 523-9518
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STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
HOBSON FABRICATING CORP., an
Idaho corporation,
Plaintiff, .
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SE/Z CONSTRUCTION, LLC, an Idaho
limited liability company; and STATE OF
IDAHO, acting by and through its
Department of Administration, Division
of Public Works,
Defendants,
STATE OF IDAHO, acting by and
through its Department of Administration,
Division of Public Works,
Counter-Claimant,

v.
HOBSON FABRICATING CORP., an
Idaho corporation,
Counter-Defendant,
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SE/Z CONSTRUCTION, LLC, an Idaho
limited liability company,
Cross-Claimant,

v.
STATE OF IDAHO, acting by and
through its Department of Administration,
Division of Public Works,
Cross-Defendant,
STATE OF IDAHO, acting by and
through its Department of Administration,
Division of Public Works,
Counter-Cross-Claimant,

v.
SE/Z CONSTRUCTION, LLC, an Idaho
limited liability company,
Counter-Cross-Defendant,
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SE/Z Construction, L.L.C., ("SE/Z") by and through its counsel of record, Holden,
Kidwell, Hahn & Crapo, P.L.L.C., hereby submits this Memorandum in Support of its
Motion to Strike Portions of the Affidavit of Albert F. Munio, dated May 22, 2006,
containing expert opinions regarding the Project, the WGI Report authored by Munio, which
is attached thereto as Exhibit "B," and Munio's Expert Report, dated January 8, 2007, and
Exhibits "A" and "C" thereto.

I.
FACTUAL BACKGROUND
On or about May 22, 2006, the State of Idaho, Department of Administration,
Division of Public Works ("DPW") filed the Affidavit of Albert F. Munio ("Munio") in
opposition to SE/Z and Hobson Fabricating Corp.'s ("Hobson") Motion for Partial
Summary Judgment to dismiss DPW's counterlcaims, cross claims and claims for offset.
Attached to the Munio Affidavit was a report authored by Mr. Munio, attached as Exhibit
"B" which has been referred to throughout this litigation since as the WGI Report. As the
Court may recall, the WGI Report was Munio's compilation of all of his perceived
problems and issues with the BSL III Construction. I Mr. Munio's Affidavit identified
that his report was based upon his experience and education as a mechanical engineer,
the Court is also aware, Munio's employer, Washington Group International
("WGI"), was at the same time or shortly thereafter given an open-ended contract by DPW to
perform all demolition and reconstruction of the BSL III Project. WGI was apparently given
great latitude and open-ended opportunity to redesign, fix and construct anything that Mr. Munio
considered deficient. Neither SE/Z nor Hobson were apprised or notified ofDPW and WGrs
. redesign, deconstruction and reconstruction efforts.
1 As
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holding a B.S. in Mechanical Engineering from Western Pennsylvania Technical College.
Further, his Affidavit contained multiple expert opinions concerning the Project. The
Court may also recall that the WGI Report was somehow leaked to the media early in this
litigation. Most importantly, however, the WGI Report has been a significant factor in
this case and perhaps a motivating factor for many of the Court's decisions. Now,
however, it appears Mr. Munio has completely fabricated his credentials. He is not a
mechanical engineer. He does not hold a Bachelor's of Science degree in Mechanical
Engineering, and Western Pennsylvania Technical College is not an educational
institution which has ever existed.2 DPW also submitted an additional Expert Report on
January 8,2007 containing multiple statements of Mr. Munio's opinion regarding various
aspects of the Project.
At his deposition of February 23,2007, Mr. Munio reaffinned the statements in his
resume pertaining to his employment as a professional engineer, while additionally
confinning that he had been hired to be an expert witness by the State of Idaho and
curiously simultaneously confinning and denying that he is a professional engineer. See

There has never been, nor is there currently, a "Western Pennsylvania Technical
College." See Deposition on Written Interrogatories of Shirley Frye, Hahn Affidavit, Exhibit
"D". Additionally, in his deposition, Mr. James Dean, President of the Dean Institute in
Pittsburgh, Pennsylvania, which was previously known as Western Pennsylvania Technical
Institute ("West Penn Tech") testified that although West Penn Tech was in existence when Mr.
MUllio purports to have obtained his B.S. in Mechanical Engineering, West Penn Tech never
offered any degrees in engineering and has no record ·ofMr. MUllio. West Penn Tech was a twoyear technical institute. See Deposition of James Dean, President of the Dean Technical Institute,
Hahn Affidavit, Exhibit "E".
2
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Deposition of AlbeIt F. Munio, Hahn Affidavit, Exhibit "A". The following portion of
Mr. Munio's deposition

patiicularly significant:

Q. (1\1r. Larkin)

.. .It looks like you've been a mechanical engineer at
Washington Group International?
A. (Mr. Munio)
Correct.
Q.
Is that true for the full 20 year? that you were at Washington Group
International?
A.
Yes.
Q.
I see. Are you a registered professional engineer?
A.
No, I am not.
Or a licensed professional engineer?
Q.
A.
No.
Q.
Have you ever sat for your professional engineer's exam?
A.
In Colorado, yes, once.
Q.
Okay. Do you recall what year that was?
I'm going to say 196811969. I don't remember beyond that.
A.
Q.
And you did pass the exam in Colorado?
A.
No, I did not.
Q.
Did you try taking a professional engineer licensing exam in any
other state?
A.
No, sir.
Q.
And did you try taking the professional engineering licensing exam
in Colorado again after you 'failed for the first time?
A.'
No, sir.
Q.
Have you ever sat for an engineer-in-training exam in any state?
A.. Just in Colorado.
Q.
And didyou pass that exam?
'A.
No.
Q.
Was that exam for an engineer in training approximately 1968 or
1969?
A.
Yeah, it was. They were all done (indicating), you know, in two
consecutive days.
Deposition of Albert F. Munio, p. 14-16, Hahn Affidavit, Exhibit "A".

5 -

MEMORANDUM IN SUPPORT OF SE/Z CONSTRUCTION, LLC'S MOTION TO STRIKE
PORTIONS OF THE AFFIDAVIT OF ALBERT F. MUNIO CONTAINING EXPERT OPINIONS AND
THE EXPERT REPORT OF ALBERT F. MUNIO AND EXHIBITS THERETO

However, one page later, Mr. Munio states that he was employed professionally as an
engineer:
Okay. What aspects of that building did you design
back in the 60's?
(Mr. Munio)
I did the mechanical systems design, the HVAC and
plumbing systems design.
Did anybody assist you in that design?
I was in the employ of - - at that time it was Donald D. Wisdom and
Associates. I was in his employ and under his supervision.
Okay. You were an engineer for him?
Yes, sir.
Okay. And you acted as an engineer for that original design is what I
take from your testimony?
Yes.

Q.(Mr. Larkin)
A.

Q.
A.
Q.
A.
Q.
A.

Deposition of Albert"F. Munio~p. 17, Hahn Affidavit, Exhibit "A".
Finally, Mr. Munio discussed his designation as an expert by the State and his role as the
head engineer of the project that is the subject of this litigation:
Q. (Mr. Larkin)

A.
Q.

6
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All right. I'm going to refer ~ - we don't need to mark
this, but this is a document that is filed by the state in
this case that sets forth or attaches an expert report of
yours, and it says: "Albert F. MUllio, a mechanical
engineer for Washington Group International," and
gives its address, "may testify as an expert for
defendants State of Idaho, Gardner, Rooke, Frew,
Osgood, Motley and Hil1."
Does that comport with your understanding?

Yes.
Okay. Then it goes on to say:
"Mr. Munio's opinions and their bases are set forth in Washington
Group International Project Status Report," and it goes on to
describe the project number, "December 2005, a true and correct
copy of which is attached hereto and marked as Exhibit A."
Does that also comport with your understanding?
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A.
Q.

Yes.
Okay. Is it your understanding that all of your opinions and the
bases for your opinions are set forth in that December of2005 report
[the WGI Report]?
A.
Yes.
It goes on to say:
Q.
"Mr. Munio's qualifications are set forth in his resume, a true and
correct copy of which is attached hereto and marked Exhibit B."
You gave the state a copy of your resume?
A.
Yes.
Q.
Okay. Is there - - strike that.
Are you - - as far as you understand it, are you the person from
Washington Group International that's been designated to testify
about the project?
A.
Yes.
Q.
Okay. We'll get into some documents injust a little bit here.
It looks like Mr. Beesaw had at least some involvement in the project
for Washington Group,International, but the way things look, it looks
like you were basically in charge of Washington Group's
involvement in the project.
Mr. Chou: Object to the form. Foundation.
Q.(Mr. Larkin):
Were you in charge of the project on behalf of
Washington Group International?
A.
I was the project engineer on it, yes.
Q.
And as project engineer, you were in charge of it?
A.
Yes.
Q.
Okay. You were responsible for the Washington Group's efforts in
connection with the project?
A.
Yes.
Deposition of Albert F. Munio, p. 18-20, Hahn Affidavit, Exhibit "A".
In Volume 2 of Mr. Munio's deposition, he chronicles some of the many design
and construction changes Mr. Munio has implicated in the redesign and reconstruction of
the BSL III. Mr. Munio testifies he was in "responsible charge" of the WGI effort (Vol.
II, p. 170, 1. 19 - p. 17, 1. 16, Hahn Affidavit, Exhibit "B"), redesign control pre heat coils,
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exhaust ductwork (Vol. II, p. 17,1. 4-25, Hahn Affidavit, Exhibit "B"), and specified the
gauge of stainless steel material used in construction of the exhaust duct system (Vol. II,
p. 177, 1. 4-22, Hahn Affidavit, Exhibit "B"). Re-specifying the gauge of material used in :
the duct construction from 18 gauge stainless steel to 16 gauge stainless steel directly
affects the ease with which the material can be welded, as well as the quality of the welds.
Thus, WGI's use of 16 gauge stainless steel material made welding easier and resulted in
more visually pleasing welds.
From the testimony at his deposition it is clear that Mr. Munio holds himself out as
a professional engineer;-has undertaken engineering design work despite the fact he has
never passed a professional engineering exam, has never been licensed in the State of
Idaho or any other state as a professional engineer, and most importantly, he apparently
holds no college degree, let alone a mechanical engineering degree.
Subsequent to the filing of this brief, but prior to the hearing on this Motion,
Hobson and SE/Z will have the opportunity to continue the deposition of Mr. Munio
regarding his apparent perjury. One of the practical implications relating to his further
deposition, however, is that Mr. Munio has testified he redesigned some of the
mechanical aspects ofthe BSL III Project, including the critical exhaust ductwork,
specified different REPA filters and directed that the HVAC system be reconfigured and
constructed pursuant to this "re-design." Because Mr. MUllio is not an engineer, and
certainly not a licensed professional engineer, there may be criminal sanctions for Mr.
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Munio's actions in holding himself out as an engineer and in performing engineering
design without a proper license?

LEGAL ARGUMENT
A.

MOTION TO STRIKE
SE/Z respectfully submits that the expert opinions offered by Mr. Munio in his

Affidavit, his Report (the WGr Report) and his Expert Report dated January 8, 2007, and
Exhibits "A" and "C" thereto, should be stricken from the record. Any reliance upon the
WGr Report by the Court was misplaced. Moreover, the jury should notbe provided with
the WGI Report for the primary reason that it is based upon Mr. Munio's perjured
qualifications. Additionally, as urged by Hobson in its separate Motion in Limine, WGr and
DPW failed to prove up any chain of custody with respect to the status of the lab from the
date of the Termination for Convenience, June 3, 2005, and the date of the WGr Report,
December 21,2005.

3See Ie. § 15-1218 (making it unlawful for the state to engage in the construction of any
public work when the public health and safety is involved unless the plans and specifications and
estimates have been prepared by, and the construction reviewed by a professional engineer); I.C.
§ 54-1220 (governing disciplinary action and procedures concerning charges of fraud, deceit,
gross negligence, incompetence, misconduct or violation of any provision of chapter 12
(governing engineers and surveyors) against any individual licensee or certificate holder), and
I.e. § 54-1222 (stating that those individuals who practice professional engineering without an
engineering license shall be guilty of a misdemeanor). Ironically, pursuant to I.C. § 54-1222, the
attorney general, the attorney in the case at hand who has presented Mr. Munio as an expert, are
the very attorneys responsible for prosecuting Mr. Munio for engaging in professional
engineering without the requisite license.
9
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B.

APPLICABLE LEGAL STANDARD AND ARGUMENT
Much like a motion in limine, SE/Z submits this Motion to Strike as one to avoid

prejudicial evidence which may be provided to the trier of fact in this case. Striking the
'portions of Mr. Munio's Affidavit and his reports avoids any potential prejudice to SE/Z
and Hobson. It is appropriate to rule on this Motion in advance of trial. Davidson v.
BECO Corp., 112 Idaho 560, 563, 733 P.2d 781, 784 (1986).

1.

Fraud Upon the Court

Most cases deal with the issue of fraudulent experts in the context of post-trial
motions for new trial based upon newly discovered evidence. Under Idaho Rule of Civil
Procedure 60(b), "On motion and upon such terms as are just, the court may relieve a
party... from a final judgment, order, or proceeding for the following reasons: ... (3) fraud
(whether heretofore denominated intrinsic or extrinsic), misrepresentation, or other
. misconduct by an adverse party." LR.C.P. 60(b). "Fraud within the meaning of this rule
will only be found in the presence of such tampering with the administration of justice as
to suggest a wrong against the institutions set up to protect and safeguard the public."
Catledge v. Transport Tire Co., 107 Idaho 602,691 P.2d 1217 (1983).
In the case at hand, Mr. Munio's Affidavit testimony and expert report playa
critical role in the proceedings. Mr. Munio serves as the State ofIdaho's star witness
concerning the fault of SE/Z and Hobson. In fact, counsel for DPW acknowledged in

10
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open court that Mr. Munio has "orchestrated" DPW's efforts in this litigation. 4 Like the
"shot heard 'round

world" that sparked World War I and mobilized armies from

around the globe, Mr. Munio's Report spurred DPW to hire Munio's employer, WGI, to
perform or manage three million dollars worth of deconstruction and reconstruction and
embark on this litigation. For the Court or jury to rely upon Mr. Munio's testimony and
reports concerning the issues in the case when (1) Mr. Munio is not an engineer, (2)
perjuriously claims to have graduated from a college that does not, and has never existed,
and (3) claims to have attended various other courses relating to engineering which, in
reality, do not make him an expert of any kind,S would threaten the administration of
justice. In the interest of protecting and safeguarding of the public, any expert testimony
or reports upon which the court may rely to make a ruling must have a legitimate, reliable
and truthful foundation. However, because Mr. Munio falsified his credentials and
perjured himself, the expert testimony and reports originating from him in this case do not
meet the requisite standard. Therefore, Mr. Munio's Affidavit and reports should be
stricken from the record as a Fraud upon the Court.

SE/Z is not aware of any facts to suggest that counsel for DPW was aware of Mr.
Munio's fraudulent misrepresentation at the time he was hired. Rather, it became apparent at the
deposition of Mr. Dean on Apri124, 2008.
.
4

Mr. Munio claims he took "additional course work" at Boise State University ("BSU").
However, upon inspection of his Boise State University transcript, it is clear that the only course
he took at BSU remotely related engineering was an ungraded workshop on solar heating and
cooling - clearly insufficient for the purposes of qualifying an individual as an expert in
engineering. See Boise State University Transcript of Albert F. Munio, Hahn Affidavit, Exhibit
5

"e".
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2.
Munio's testimony and report should also be stricken because his falsification
of his credentials resulted in him being qualified as an expert when, in fact, he does not
have the proper qualifications to testify as an expert in this case. To testify as an expert
witness, the individual in question must be qualified as an "expert" based upon
knowledge, skill, expertise, training or education. I.R.E. § 702. The proponent of expert
testimony must lay foundational evidence showing that the individual is qualified as an
expert on the topic of his or her testimony. Foster v. Traul, 145 Idaho 24, 175 P.3d 186,
191 (2007). In the case at hand, Mr. Munio's testimony should be excluded, because the
foundational facts establishing his qualification as an expert have been found to be false,
thereby disqualifYing him as an expert.
As mentioned above, courts have generally addressed the issue of falsification of
an expert witness' credentials in the context of a motion for a new trial based on newly
discovered evidence and whether the witness' falsification would have affected the
outcome of the case. Idaho courts have recently discussed this issue regarding whether
evidence of an expert witness's false credentials would alter the outcome of a case. In

State v. Griffith, the defendant moved for a new trial on the grounds that he had newly
discovered evidence that the state's expert in physics and injury mechanism analysis had
lied when he testified at trial that he was a clinical pr<?fessor at Temple University. State
v. Griffith, 144 Idaho 356, 161 PJd 675,683 (2007). In deciding whether the district
court's denial ofa new trial was proper, the Idaho Court of Appeals examined whether
12
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the jUly might have reached a different conclusion if the district had deemed the expert to
have been so discredited that it would not have allowed him to testifY. Id. at 686.
Because the Court of Appeals determined that other expert testimony and evidence
presented by the State would have caused the jury to come to the same conclusion
regardless ofthe inclusion ofthe expert's testimony, the district court's decision to deny
the defendanfs motion for a new trial was found not to be in error. Id. at 686-688.
The Idaho Supreme Court also addressed this issue, involving the same expert
witness and nearly identical false credentials. In State v. Stevens, the Supreme Court
affinned the district court's holding that the expert's lying about his affiliation with
Temple University was neither newly discovered evidence nor material, and that the
defendant had failed to prove the expert peljured himself when he testified that he had
published "50 or so" peer-reviewed articles. State v. Stevens, _ PJd _,2008 WL

28143576-7 (Idaho 2008).
Mr. Munio's situation can be distinguished from the two above cases. While the
expert in State v. Griffith and State v. Stevens merely falsified his association with Temple
University, he did not lie about his educational credentials nor did he engage in practicing
in a license-regulated profession without a license. That expert's qualifications,
therefore, were much more credible, and further, that expert's testimony was reiterated by
the testimony of other experts, as well as additional evidence, thus making his testimony
.non-material. That is not the case with Mr. Munio. Mr. Munio's report constitutes a key
piece of evidence for the State ofIdaho, thereby making it material and fraudulent.
13
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Additionally, no other piece of evidence offered by the State covers the depth of
information or contains testimony squarely placing fault on SE/Z and Hobson in the
manner that Mr. Munio's report does. Therefore, unlike the testimony proffered by the
expert in Griffith and Stevens, Mr. Munio's testimony is ofthe type and quality that
should be stricken from the record, because its inclusion would be grounds for a new trial.
Other jurisdictions have dealt with the issue of expelis falsifYing their credentials
in situations much more analogous to the case at hand than the above Idaho cases. In
Ginnelly, a New Jersey case, the court ruled that an expert witness engineer's false
testimony that he held a degree from Catholic University would not have altered the
judgment in the case. However, in that case it is important to note that the court pointed
out the expert engineer undisputedly had four years of preparatory engineering at Stevens,
four years of architectural engineering at Catholic University (without receiving a
degree), and thirty-eight years' experience in the construction and engineering business.
Based upon those facts, the'court said that the judge did not abuse his discretion in ruling
that an incorrect statement by the expert of his qualifications would probably not alter the
result. Ginelly v. Continental Paper Company} 57 N.J. Super. 480, 497 (1959).
Although Mr. Munio falsely claimed to hold a degree like the experts in the above
cases, unlike the above cases, Mr. Munio never attended the university he claims to have
attended (a university which does not, and never has existed) and there is no record of
him ever haven taken any university level courses which would have provided him with
the proper education and training necessary to form the basis of his expert testimony.
14
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Further, Mr. Munio holds no engineering license, however, appears to have regularly
engaged in the unauthorized practice of engineering in Idaho, something which a court
would also take into consideration concerning his qualification as an expert.
Although the qualification of a witness as an "expert" is at the court's broad
discretion, (Weeks v. Eastern Idaho Health Services, 143 Idaho 834, 837, 153 P.3d 1180,
1183 (2007», SE/Z submits to this COUlt that it should no longer consider Mr. Munio an
expert for the purposes of the expert opinions in his Affidavit, the report he authored for
WGI, or his Expert Report of January 8, 2007 and Exhibits "A" and "C" thereto, because
of his lack of educational background and because he has engaged in practicing
engineering without the requisite license. Mr. fvlunio's deception, fraud on the Court and
illegal practice of engineering are the basis to strike his testimony and reports.

III.
CONCLUSION
Based on the foregoing, SE/Z respectfully requests that the Court grant its Motion
to Strike any opinions stated by Mr. Munio in his Affidavit, the WGI Report and Munio's
Expert Report, dated January 8, 2007 and Exhibits "A" and "C" thereto.

Dated this

~ of September, 2008.
,I

DWELL, HAHN & CRAPO, P .L.L.C.
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Frederick J. Hahn, III, Esq. (ISB No. 4258)
HOLDEN KJD\VELL HAHN & CRAPO, P.L.L.c.
P.O. Box 50130
1000 Riverwalk
Suite 200
Idaho Falls, ID 83405
Telephone: (208) 523-0620
Facsimile: (208) 523-9518
Attorneys for SE/Z Construction, LLC
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STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
HOBSON FABRICATING CORP., an
Idaho corporation,
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limited liability company; and STATE OF
IDAHO, acting by and through its
Department of Administration, Division
of Public Works,
Defendants,
STATE OF IDAHO, acting by and
through its Department of Administration,
Division of Public Works,
Counter-Claimant,

v.
HOBSON FABRICATING CORP., an
Idaho cot:poration,
Counter-Defendant,
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SE/Z CONSTRUCTION, LLC, an Idaho
limited liability company,
Cross-Claimant,
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STATE OF IDAHO, acting by and
through its Department of Administration,
Division of Public Works,
Cross-Defendant,
STATE OF IDAHO, acting by and
through its Department of Administration,
Division ofPubIic Works,
Counter-Cross-Claimant,

v.
SE/Z CONSTRUCTION, LLC, an Idaho
limited liability company,
Counter-Cross-Defendant,
STATE OF IDAHO, acting by and
through its Department of Administration,
Division of Public Works,
Third-Party Plaintiff,

v.
RUDEEN & ASSOCIATES, A
PROFESSIONAL COMPANY, an Idaho
limited liability company,
Third-Party Defendant.
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STATE OF IDAHO
County of Bonneville

)
) ss.
)

frederick J. Hahn, HI, being first duly sworn on oath, deposes and states as follows:
1.

I am an attorney with the firm of Holden, Kidwell, Hahn & Crapo, P.L.L.C., and an
attorney of record on behalf of SE/Z Construction, LLC ("SEZ'} I submit this
Affidavit based upon my own personal knowledge unless otherwise stated, and in
Support of SE/Z's Memorandum in Support of Motion to Strike.

2.

Attached hereto as Exhibit "A" is a true and correct copy of the Volume I of the
deposition transcript of Albert F. Munio taken on February 23, 2007.

3.

Attached hereto as Exhibit "B" is a true and correct copy of the Volume II of the
deposition transcript of Albert F. Munio taken on November 30,2007.

4.

Attached hereto as Exhibit "C" is a true and correct copy of the. Official
Undergraduate Transcript from Boise State University for Albert F. Munio as
provided by Boise State University.

5.

Attached hereto as Exhibit "D" is a true and correct copy of the Deposition on Written
Interrogatories of Shirley Frye, dated July 11, 2008.

6.

Attached hereto as Exhibit "E" is a true and correct copy of the deposition transcript
of James Dean, taken April 24, 2008, in Pittsburgh, Pennsylvania.

7.

I have spoken with counsel for the University of Colorado, who advised that a search
of the University of Colorado's files and records disclosed there is no record of an
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Albert F. Munio or Al Munio having taken courses at the University. To confIrm this,

SE/Z has scheduled the Deposition on Written Interrogatories of the University of
Colorado. Counsel for the other parties may propound written questions at the date
and time of the deposition. The deposition will not· occur until after the hearing on
this matter.

Iq,~

Dated this -LiL day of September, 2008.

SUBSCRlBED AND SWORN to before me this \ -;;.""Iv- day of September, 2008.

(seal)

4

Notary Public for Idaho
Residing ~t: ,.& OJ ~ \'''-or f ·6 \LL-,) ::t\)
My commission expires: __~-,\,_--,-,\-;'>""-;f_--,,~-,,,-~"""C,-)\'>-':\-l--_
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( ) First Class Mail
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(

) First Class Mail
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

HOBSON FABRICATING CORP.! an
Idaho corporation,
Plaintiff,
vs.
SE/Z CONSTRUCTION, LLC, an
Idaho limited liability
company; and STATE OF IDAHO,
acting by and through its
Department of Administration,
Division of Public Works,

)
)
)
)
)
)
)

)
)
)
)
)
)
)

)
Defendants.
-------------------------------)

Case No. CVOC 0508037
Case No. CVOC 0600191

)
)

STATE OF IDAHO, acting by and
)
through its Department of
)
Administration, Division of
)
Public Works,
Counter-Claimant,
vs.

)
)
)
)

}

HOBSON FABRICATING CORP., an
Idaho corporation,

)
)
)
)

Counter-Defendant.
---------------------------------}

DEPOSITION OF ALBERT F. MUNIO
FEBRUARY 23, 2007
BOISE, IDAHO

Exhibit "A"

Page 4
'SEIZ CONSmUCTION, LLC, an Ida"o )
limited
)

vs.

DEPOSITlON OF ALBERT F. MUNIO
BE IT REMEMEERED that the deposition of
Albert F. Munio was taken by the attorney for Plaintiff
at the law offices of Hali, Farley. Oberrecht & Blanton.
located at 702 West Idaho Street. Suite 700, Boise.
Idaho. before Maryann Matthews, a COlllt Reporter (Idaho
Certified Shortlland Reporter Number 737) and Notary
Public in and for the County of Ada, State of Idaho. on
Priday. the 23rd day of February. 2007. commencing at
the hour of 9:05 a.m. in the above·entitled matter.
;\PPEARANCES:
For Plaintiff:

Counter-Cross-Oaima:lt, )
)

vs.

)
)

SFJZ CQNSTRUCfION, LLC, illl Idaho)
iirPited liability company,
)
)

Counter·Cross·Defendant. )
STATE OF JDAHO. acting by and
through its Department of
)
Administration, Division of )
Public Works.
)
)

Third-Party Plaintiff,

STEWART SOKOL & GRAY, LLC
By: Thomas A. Larkin
2300 SW First A venue. Suite 200
Portland. Oregon 97201-5097
For Defoodants State ofldaho, Gardner. Rooke. Frew.
Osgood. Motley, Hill:
HALL, FARLEY. OBERREClIT & BLANJ'ON, P.A.
By: Phillip S. Oberrecht (NOT PRESENT]
702 West Idaho Street. Suite 700
Boise. Idaho 83701
OFACEOFTHEATTORNEYGEN~RAL

By: Jeremy C. Chou
Post Office Box 83720
Boise, Idaho 83720-00 10

)

vs.

)

For Defendant Rudeen:

)

RUDEEN & ASSOCIATES. A
)
PROFESSIONAL COMPANY. an Idaho
limited liability company.
)
)

Third-Party Defendant. )

ANDERSON, JUUAN & HULL, LLP
By: Michael P. Stefanic, II
Robert A. Anderson
250 South 5th Street, Suite 700
Boise, Idaho 83707-7426

Page 5
HOBSON FABRICATING CORP., an
Idaho corporation,
)
)

APPEA.RAt'\!CES (Continued):
For Defendant SE/Z:

Plaintiff,
)
VS.

)

)

KEN GARDNER, an individual; )
DAVID ROOKE, an individual; ) Case No. CVOC 0600191
JAN FREW, an individual; LARRy)
OSGOOD, an individual; CHRIS )
MUILEY, an individual; and )
ELAINE HILL, an individual, )
)

Defendants.

HOWEN, KIDWEll, HAHN & CRAPO, P.L.L.C.
By: Frederick J. Hahn, ill
1000 Riverwalk Drive, Suite 200
Idaho Falls, Idaho 83405
CANTRILL, SKINNER, SULLIVAN & KING
By: David W. Cantrill (NOT PRESENT]
1423 Tyrell Lane
Boise, Idaho 83701
Also Present: Philip Wilt
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1 two cases you were deposed in.
2
A. The one about 15 years ago was with respect
3 to a failed project that we had done the design on. It

EXHIB IT S
NO.
DESCRIPTION
PAGE
230 Affidavit of Albert F. Munio in Support
40
of Defendant State ofIdaho's Opposition
to Hobson Fabricating Corp.'s and SEJZ
Construction, LLC's Motions for Partial
Summary Judgment
231 Handwritten note from Munio to Elaine
137
dated 8-2-05
232

Various e-mail, Bates No. DPW-10572

139

233

E-mail from Munio to Hill dated 12-2-05
with attachment

144

QUESTIONS WITNESS INS1RUCTED NOT TO ANSWER
Page 79 Line 18
80
23
25
81
4
82

4 was while I was in the employ of another company.
5
Q. What company was that?
6
A. Power Engineers in Hailey, Idaho. And it
7 was with respect to a small hydro project in the Sierra
I'
8 Nevada mountains of California.
9
Q. Was Power Engineers being sued in that
10 case?
11
A. Yes. The contractor had, 1 think, for
12 whatever reason, gone bankrupt; and they were looking Ii:
13 for any and all scapegoats. I think the case was
14 ultimately dismissed. 1 don't really know. I was not
15 with the company at the time.
16
Q. What do you mean by scapegoat?
17
A. They were looking -- they were trying to
18 blame that project for their their demise.
19
Q. And you felt that was wrong?
20
A. In my mind there was absolu.tely no truth to
21 it.
22
Q. I see. What was your position in
2 3 connection with that project -24
A. 1-25
Q. -- the Power Engineers hydro project?

Page 7

1
2

Whereupon the deposition proceeded as follows:

3

ALBEKf F. MUNro,
4 a witness having been fIrst duly sworn to tell the
5 truth, the whole truth, and nothing but the truth,
6 testifIed as follows:
7

8
EXAMINATION
9 BY MR. LARKJN:
10
Q. State your name for the record.
11
A. Albert F. Munio, M-u-n-i-o.
12
Q. Your current business address?
13
A. 720 Park Boulevard, P.O. Box 73, Boise,
14 Idaho 83729.
15
Q. What business is that?
16
A. Washington Group International.
17
Q. I see. What's your home address?
18
A. Home address, 23897 North Fourth Avenue
19 West, Post Office Box 656, Middleton, Idaho 83644.
20
Q. Have you ever had your deposition taken?
21
A. Yes.
22
Q. How many times?
23
A. I believe once -- excuse me, twice.
24 Once -- about 15 years ago was the last time.
Q. Okay. -Tell me about the nature of those
25

Page 9
1

A.

I was the project manager for the design

2 aspect of it.

Q. And the allegation generally was that the
4 project had a flawed or failed design?
5
A. No, that's not necessarily true. They-6 I -- I was not in the employ of Power Engineers at the
7 time of the suit, so I don't know what their allegation
8 was, to be totally honest.
9
Q. Do you have an understanding of anything
10 regarding the allegations?
11
MR. CHOU: And if you don't know, you don't
12 know. He doesn't want you to assume.
13
THE WITNESS: Yeah. No. They were unable
14 to do the construction aspect of the project, and -is BY MR. LARKIN:
16
Q. And sued the designer?
17
A. -- and sued the designer among other
18 things, yes.
19
Q. And you were project manager for the
Ii
2 0 designer?
21
A. Yes.
22
Q. I see. Did that case go to trial?
23
A. To the best of my knowledge, it did not.
I'
24
Q. I see. Tell me about the other deposition
2 5 experience you had.
3

-_.-

-

3 (Pages 6 to 9)
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A. The other deposition experience was -- was
probably 30 or more years ago, and it was a personal
matter on a remodel of a home that I owned at the time.
Q. You were the plaintiff?
A. I was the defendant.
Q. Sued by the contractor?
A. Yes.
Q. I see. Have you ever testified at trial or
at an arbitration?
A. Not that I can recall.
Q. Is there anything that would help you
recall whether you had or not?
A. No. I -- I've had minimal involvement in
this litigation aspect, so I -- to the best of my
knowledge I've -- I've been involved in no other
testimonies or anything.
Q. Other than the two depositions we've
already discussed?
A. Right.
Q. Okay. I'm sorry, I may have -- this may
have already been mentioned by you, but the small
hydroelectric project for that Power Engineers
litigation, where was that project?
A. The project location -Q. Correct.
Page 11

1
A. -- was in the Sierra Nevadas kind of north
2 of Nevada City, California.
3
Q. You don't remember what town it was based
4 in?
A. Well, it was -- it was not based in a
5
6 town. It was -- it was out in the non-developed areas.
7
Q. I see. What was the name of the owner in
8 that project?
9
A. I don't recalL
10
Q. Was it a public owner?
11
A. No. It was -- it was the company that-12 who was the plaintiff, and I don't remember their name.
13
Q. I take it from your testimony that you've
14 never testified as an expert before?
15
A. That's correct.
16
Q. I see. And I also take it from your
1 7 testimony that you have never been qualified as an
18 expert by a court or an arbitration panel; is that
19 correct?
20
A. That's correct.
21
Q. When did you become hired as an expert in
22 connection with this case involving the BSL-3 project?
23
MR. CHOU: Object to form.
24 BY MR. LARKIN:
25
Q. You understand you've been hired as an
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1 expert?
2
A. I understand I've been designated as an
3 expert now, yes.
4
Q. Okay. And when were you hired as an
5 expert?
6
A. I was -- I was hired to review this
7 project. Is that what you're -8
Q. I want to know when.
9
A. When? Approximately July or August of
10 2005.
11
Q. I see. How much are you charging the state
12 for your services?
13
A. 1-14
1-'lR. CHOU: Object to form.
15
TIm WITNESS: I could not tell you the
16 amount that they -- there was a project manager who
17 would have that information.
18 BY MR. LARKIN:
19
Q. A project manager at Washington Group?
20
A. Yes, sir.
21
Q. I see.
22
MR. LARKIN: What's the nature of your
23 objection?
24
MR. CHOU: The question, again, was?
25
MR. LARKIN: How much are you being paid
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1 for your expert services.
2
MR. CHOU: There hasn't been a discussion
3 of how much he's being paid as of yet, and he doesn't
4 know.
5
MR. LARKIN: I didn't get that.
6
MR. CHOU: There hasn't been a discussion
7 as to what his payment is going to be.
8 BY MR. LARKIN:
9
Q. I see. You don't know how much you're
10 being paid?
11
A. No, sir.
12
Q. Has there been any discussion about how
13 much you're going to be paid for this -- for your expert
14 services?
15
A Not directly with me. I -- I'm an employee
16 of -- of the Washington Group, and I don't know what
1 7 the -- the multipliers or anything will be.
Q. Multipliers?
18
A. What the basic fees will be.
19
20
Q. And who is the project manager that you
21 mentioned?
22
A John Bessaw.
23
Q. And you believe Mr. Bessaw would know how
24 much you're being paid for your expert services?
25
MR. CHOU: Object to form.

4 (Pages 10 to 13)

Q. (Mr. Larkin)
A.
Q.
A.
Q.
A.
Q.
A.
Q.
A.
Q.
A.
Q.
A.
Q.
A.
Q.
A.

Q.
A.
Q.
A.
Q.
A.

.. .It looks like you've been a mechanical engineer at
Washington Group International?
(Mr. Munio)
Correct.
Is that true for the full 20 years that you were at Washington Group
International?
Yes.
I see. Are you a registered professional engineer?
No, I am not.
Or a licensed professional engineer?
No.
Have you ever sat for your professional engineer's exam?
In Colorado, yes, once.
Okay. Do you recall what year that was?
I'm going to say 1968/1969. I don't remember beyond that.
And you did pass the exam in Colorado?
No, I did not.
Did you try taking a professional engineer licensing exam in any
other state?
No, sir.
And did you try taking the professional engineering licensing exam
in Colorado again after you failed for the first time?
No, sir.
Have you ever sat for an engineer-in-training exam in any state?
Just in Colorado.
And did you pass that exam?
No.
Was that exam for an engineer in training approximately 1968 or
1969?
Yeah, it was. They were all done (indicating), you know, in two
consecutive days.

Deposition of Albert F. Munio, p)( 14-16, Exhibit A.
However, one page later, Mr. Munio states that he was employed professionally as an
engineer:
Q.(Mr. Larkin)

5 -

Okay. What aspects of that building did you design
back in the 60's?

SE/Z CONSTRUCTION, LLC'S MEMORANDUM IN SUPPORT OF ITS MOTION TO STRlKE
PORTIONS OF THE AFFIDAVIT OF ALBERT F. MUNIO CONTAINING EXPERT OPINIONS AND
THE REPORT OF ALBERT F. MUNIO
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1 BY MR. LARKIN:
2
Q. Is that your understanding? You can
3 answer.
4
A. Yes.
5
I see. How long have you worked for
6 Washington Group International?
7
A. More than 20 years.
8
Q. Did you retire or leave the employment of
9 Washington Group International between today and 20
10 years ago?
11
A. Yes.
12
Q. For what period of time?
13
A. Between 1985 and 1990 I had been
14 transferred to Cleveland, Ohio, and felt -- wanted to be
15 an Idahoan. So I left the employ of the company, went
16 to work for Power Engineers, and returned to Washington
17 Group in 1990. I've been there since.
18
Q. From 1990 until the present date you've
19 always been an employee of Washington Group?
20
A. That's conect.
21
Q. I see. And it looks like -- we'll get into
22 some documents. It looks like you've been a mechanical
23 engineer at Washington Group International?
24
A. Correct.
25
Q. Is that true for the full 20 years that yoU
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Q. And did you pass that exam?
A. No.
Q. Was that exam for an engineer in training
approximately 1968 or 1969?
A. Yeah, it was. They were all done
(indicating). you know, in two consecutive days.
Q. I see. Have you ever worked for the
state? Have you ever been hired by the state before as
an expert or in any other capacity?
A. Not a<; an expert. I've done -- I've done
design work while an employee of other companies for the
state.
Q. What types of designs?
A. Mechanical systems design.
Q. Do you recall the projects?
A. There's a -- there are many. In fact, one
that I had done was the original design on the Health
and Agriculture facility that this BSL-3laboratory is
located in back -Q. I see.
A. -- back in the '60's.
Q. I see. What aspects of that building -and we're talking about the Health and Welfare building
on -- I think it's Old Penitentiary Road in Boise?
A. Yes, sir.
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1 were at Washington Group International?
2
A. Yes.
3
Q. I see. Are you a registered professional
4 engineer?
A. No, I am not.
5
6
Q. Or a licensed professional engineer?
A. No.
7
8
Q. Have you ever sat for your professional
9 engineer's exam?
l O A . In Colorado, yes, once.
11
Q. Okay. Do you recall what year that was?
12
A. I'm going to say 19681'69. I don't
13 remember beyond that.
14
Q. And did you pass the exam in Colorado?
15
A. No, I did not.
16
Q. Did you try taking a professional engineer
17 licensing exam in any other state?
18
A. No, sir.
19
Q. And did you try taking the professional
20 engineering licensing exam in Colorado again after you
21 failed the first time?
22
A. No, sir.
23
Q. Have you ever sat for an
24 engineer-in-training exam in any state?
25
A. Just in Colorado.
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Q. Okay. What aspects of that building did
you design back in the '60's?
A. I did the mechanical systems design, the
HVAC and plumbing systems design.
Q. Did anybody assist you in that design?
A. I was in the employ of -- at that time it
was Donald D. Wisdom and Associates. I was in his
employ and under his supervision.
Q. Okay. You were an engineerfor him?
A. Yes, sir.
Q. Okay. And you acted as an engineer for
that original design is what I take from your testimony?
A. Yes.
Q. Okay. Prior to being retained in July or
August of 2005 in connection with the BSL-3 project -and just for frame of reference, when I talk about "the
project" today, will you understand I'm talking about
the BSL-3 project?
A. Yes, sir.
Q. Okay. Prior to being retained in
approximately July or August of 2005 for the project,
did the state consult you at all concerning the project?
:MR. CHOU: Object to fonn.
THE WITNESS: No.

III

5 (Pages 14 to 17)
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1 BY MR. LARKlN:
2
3

4
5
6
7
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Q.

You understand the question?
A. Yes.
Q. Do you have any publications such as
magazine articles, books, seminar materials that you've
published yourself?
A. No, sir.
Q. No?
A. No.
Q. AlI right. I'm going to refer -- we don't
need to mark this, but this is a document that is filed
by the state in this case that sets forth or attaches an
expert report of yours, and it says: "Albert F. Munio,
a mechanical engineer for Washington Group
International," and gives its address, "may testify as
an expert for defendants State of Idaho, Gardner, Rooke,
Frew, Osgood, Motley and Hill."
Does that comport with your understanding?
A. Yes.
Q. Okay. Then it gOes on to say:
"Mr. Munio's opinions and their bases
are set forth in Washington Group
International Project Status Report,"
and it goes on to describe the
project number, "December 2005, a
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1 involvement in the project for Washington Group
2 International, but the way things look, it looks like
3 you were basically in charge of Washington Group's
4 involvement in the project?
5
MR. CHOU: Object to the form. Foundation.
6 BY MR. LARKIN:
7
Q. Were you in charge of the project on behalf
8 of Washington Group International?
9
A. I was the project engineer on it, yes.
10
Q. And as project engineer, you were in charge
11 of it?
12
A. Yes.
13
Q. Okay. You were responsible for the
14 Washington Group's efforts in connection with the
15 project?
16
A. Yes.
17
Q. Okay. We'll look at the December 2005
18 report in just a few minutes -- it's been marked
19 Exhibit 7 -- but just a few background questions.
20
Did you draft this Exhibit 7, the
21 Washington Group International report?
22
MR. CHOU: Take a look at the exhibit,
23 please.
24 BY MR. LARKIN:
25
Q. You can look through it if you want.
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1

true and correct copy of which is
attached hereto and marked Exhibit

2

A."

3

Does that also comport with your
5 understanding?
6
A. Yes.
7
Q. Okay. Is it your understanding that all of
8 your opinions and the bases for your opinions are set
9 forth in that December of 2005 report?
10
A. Yes.
11
Q. It goes on to say:
12
"Mr. Munio's qualifications are set
13
forth in his resume, a true and
14
correct copy of which is attached
15
hereto and marked Exhibit B."
16
You gave the state a copy of your resume?
17
A. Yes.
18
Q. Okay. Is there -- strike that.
.1 9
Are you -- as far as you understand it, are
20 you the person from Washington Group International
2 1 that's been designated to testify about the project?
22
A. Yes.
23
Q. Okay. We'll get into some documents in
2 4 just a little bit here.
25
It looks like :Mr. Bessaw had at least some
4

I..

4
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A.

Yes.
Q. Okay. And there's a cover letter dated
December 21, 2005, which is the first two pages of
Exhibit 7.
Did you also draft this letter for
Mr. Bessaw?
A Yes.
Q. Okay. And it looks like you signed for
Mr. Bessaw.
A. That's correct.
Q. Okay. Do you have any present plans to
amend or supplement this December report in any fashion?
A. No.
Q. I see. Prior to your work on the project
had you ever worked on a BSL-3 or BSL-4 lab project?
A. No.
Q. Prior to your involvement on the project
had you ever worked on any biosafety lab project?
A. Well, I think the -- the original
laboratory by today's definition would have been a BSL-3
project. The original health and lab building that we
did in the '60's by today's designation would be a BSL
type facility.
Q. Okay. Let me see if! understand. Your
testimony is that what you designed back in the '60's by

6 (Pages 18 to 21)
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1 today's definition would be considered a BSL-3Iab?

MR. CHOU: Objection.

2

3 BY l'vlR. lARKIN:
4
Q. Is that what you're saying? You can
5
6

7
8

9
10
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answer.
A. Yes.
MR. CHOU: I believe he said BSL type.
BY MR. LARKIN:
Q. I want to understand your testimony. What
you designed back in the '60's, under today's standards,
would that be considered a BSL-3 project?
A. You know, I can't -- I can't say that it
would be BSL-3. It would be a BSL level project.
Q. What level?
MR. CHOU: If you know.
TIIE WITNESS: I guess if they were using
the BSL designations back then, it would have probably
been considered a 3, 2 or 3, BSL-2 or -3 level project.
BY MR. LARKIN:
Q. What's the difference between -- what's
your understanding of the difference between a BSL-2 and
BSL-3 project?
MR. CHOU: Mr. Larkin doesn't want you to
guess. He doesn't want you to guess or assume.
MR. LARKIN: I don't think he's guessing.
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1 just so we can have a clean transcript for our court
2 reporter.
3
A. (Witness nods head.)
4
Q. Other than the levels of safety precautions
5 between a level 2 and a level 3 BSL lab, are you aware
6 of any other specific differences between a BSL-2 and a )
7 BSL-3 lab?
l
8
A. Not that I can -- could conclusively
9 define.
10
Q. Okay. And where do you get your
11 infonnation as far as what the difference is between a
12 BSL-2 and -3 lab?
13
MR. CHOU: Object to form.
14
THE WITNESS: They're defmed in the
15 National Institute of Health standards.
16 BY MR. LARKIN:
17
Q. \Vhen did you first look at the National
18 Institute of Health standards regarding biosafety labs?
19
A. I've been -- I've been familiar with them
20 and had reviewed them for quite a few years.
21
Q. As a designer designing a BSL lab project,
22 do you think it would be important to reference and
23 incorporate NIH standards?
24
A. Absolutely.
25
MR. CHOU: Object to fonn.
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1

nIE WITNESS: Yeah. It's -- it's the

2 level -- the difference between a 2, 3 or 4 is the level
3 of safety precautions necessary to safeguard the -- the
4 operators, occupants and operators.

5 BY MR. LARKIN:
6
Q. And as a designer, at least back in the
7 '60's, of the lab, did you view it as your

8 responsibility to design a facility that would safeguard
9 the workers?

lOA.
II

Yes, I did.
MR. CHOU:_ Object to fonn.

l2 BY MR. LARKIN:
l3
l4
l5

l6
l 7

l8
19
20
21

22
23

24
25

Q. Yes, you did?
A. (Witness nods head.)
.Q. Is that "yes"?
A. Yes.
Q. Okay. A couple of things. You've had two
depositions. The last one was about 15 years ago. We
need to give oral questions and oral responses so our
transcript comes out.
Is that fair?
A. Yes.
Q. Okay.
A. 1-Q. And I'll do my best to not talk over you
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MR. STEFANIC: Join.
2 BY MR. LARKIN:
3
Q. You said "absolutely"?
4
A. Yes.
5
Q. Okay. And where do you find NIH standards
6 for the design of a biosafety lab?
7
A. In -- probably the easiest place -- or the
8 easiest place to find it would be on the Internet.
9
Q. Are there other sources to find it?
10
MR. CHOU: Object to form.
11
THE WITNESS: WeIl, they are published.
12
MR. CHOU: Are you talking about now or are
13 you talking about during the project 60 years ago -- in
14 the '60's?
15
MR. LARKIN: Well, let's take each one of
16 those.
17 BY MR. LARKIN:
18
Q. Back in the '60's were there NIH standards
19 for the design of a lab project?
20
A. Back in the '60's the -- the -- my
21 recollection is that rather than National Institute of
22 Health it was referenced as the Robert Taft Sanitation
23 Foundation, and they had comparable standards, probably
24 the same standards that have been updated into the -25 what we now reference as the NIH standards; and we
1
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utilized those on that laboratory, on the design of that
laboratory.
And that was really in the early, early
stages of government's awareness of the need to control
air flows and environments within a laboratOIY for the
protection of the employees, and we designed that
laboratory in accordance with those standards.
Q. I see. Did you design the laboratory in
accordance with any other standards that you can think
of? Back in the '60's we're talking about.
A. Well, obviously the -- the -- the
applicable local building codes and -- and standards
would apply.
Q. Were there any other authorities that you,
as a designer back in the '60's, consulted in connection
with the design of the lab?
MR. CHOU: Objection. If you can recall.
BY MR. LARKIN:
Q. Can you think of any other authorities you
consulted?
A. No.
Q. Okay. Let's talk about today. Strike
that.
Let's talk about 2003. In 2003 what
were -- as far as you're aware, what were the resources
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1 apply.
2
Q. In 2003 were you aware of any standards
3 published by the CDC?
4
A. As I mentioned a few minutes ago, in 2003 I
5 was more heavily involved in hazardous waste than I was
6 this type of facility.
7
Q. Okay. How about currently? Are you aware
8 of any CDC standards -9
A. Yes.
10
Q. -- for the design of a biosafety lab
11 project?
12
A. Yes.
13
MR. CHOU: Let him finish before you answer
14 the question.
15
TIIE WITNESS: All right.
16
MR. CHOU: Okay.
17 BY MR. lARKIN:
18
Q. Are those standards different from NIH
19 standards? Are those CDC standards different than the
20 NIH standards?
21
MR. CHOU: Object to form.
22
TIIE WITNESS: There are some differences,
23 but mostly I think they're compatible.
24 BY MR. LARKIN:
25
Q. Do you view one of the standards as better
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1 for a designer designing a biosafety lab project?
MR. STEFANIC: Object to form.
3 BY MR. LARKIN:
4
Q. You can go ahead and answer. Every now and
5 then they object just for the record, but you can ignore
6 them and answer.
7
MR. CHOU: Try not to ignore us.
8
THE WITNESS: In 2003 I was more heavily
9 involved in hazardous waste facilities, which are more
1.0 critical from a -- an HVAC design aspect than BSL
1.1 laboratories are.
12
MR. LARKIN: Okay. I'm going to move to
1.3 strike.
1. 4 BY MR. LARKIN:
1. 5
Q. The question was in 2003 what were the
1. 6 resources for a designer designing a biosafety lab
1. 7 project-1. 8
MR. CHOU: Objection.
1. 9 BY MR. LARKIN:
20
Q. -- as far as standards, other authorities
21 that a designer should look at in designing a biosafety
2 2 lab project?
23
A. Well, in 2003 probably it would be the-2 4 the then version of the NllI standards as well as the -2 5 the building codes and state codes and standards that
2

.
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or superior to the other?
MR. CHOU: Object to fonn.
MR. STEFANIC: Join.
TIIE WITNESS: I don't -- I cannot -- I
cannot evaluate the standards.
BY MR. lARKIN:
Q. I see. Currently other than the CDC
standards and NIH standards, are you aware of any other
standards or authorities for a designer designing a
biosafety lab project?
A. There are numerous -- whether they qualify
as -- as standards or recommendations, there are
numerous documents and resources available to designers
both published in hard form and and available on the
Internet.
Q. I see. Can you think of any by name?
A. I couldn't give you specific names, no.
Q. I see. In connection with your work on the
project what standards, if any, did you consult?
MR. CHOU: Object to form.
MR. LARKIN: What's the nature of the
objection?
MR. CHOU: It's vague.
BY MR. LARKIN:
Q. Do you understand the question?

---_.

8 (Pages 26 to 29)

r:
I

I
Ii

[;
if
:'

':'

If

Ii

11
i~

Page 30

IvIR. CHOU: Maybe it would help if you'd

1

2 rephrase.
3 BY MR. LARKIN:

4
5
6

7
8
9
10

11
12
13
14

15
16
17
18
19
20
21
22

Do you understand the question?
A. Yeah. Would you repeat the question.
Q. Sure. In connection with your work on the
project, the question is what authorities did you
consult?
A. By -- are you talking authorities or are
you talking other people that I consulted for assistance
on the project?
Q. I'm talking about written authorities.
A. I couldn't identify them by name. I I
did a lot of research on components of the project as
well as on the Internet for -- for BSL design aspects.
Q. Did you review the CDC standards in
connection with your work on the project?
A. Some of them, yes.
Q. And some of them not?
A. Well, I had this -- this one, specific
assistance from other people on the project, so -Q. I'm talking about you, though.
Q.

23

A.

24

Q.

Youdidn't--

25

A.

I mean yes, I did review -- I can't tell

No.

1
MR. CHOU: Objection.
2 BY MR. LARKIN:
3
Q. I just don't want to have any surprises
4 when we get to trial. That's why I'm trying to find
5 out.
6
A. Yeah.. I can't identify them by specific
7 numbers. I -- I have -- did review them mostly on the
8 Intemet and -- and can't identify them by number or
9 name.
10
Q. I see. And you didn't review all of them.
11 Is that fair?
12
MR. CHOU: Object to form.
13
THE WITNESS: Yes, that would probably
14 be -- that would be a true statement.
15 BY MR. LARKIN:
16
Q. Okay. Let's talk about other kinds of
1 7 authorities, and I'm just going to keep it to books or
18 articles on the design of a biosafety lab project.
19
Did you consult any books or articles in
2 0 connection with this project?
21
A. Yes.
Q. Which books or articles did you consult?
22
23
A. Again, I -- I can't identify them by
24 specific name. There's a plethora of information
25 available heavily on the Internet but also in written

I:

I;
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1 you which -- which specific CDC standards I did look at.
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Q. Okay. But it's fair to say you didn't
review all of the CDC standards -MR. CHOU: Objection.
BY:MR. LARKIN:
Q. -- in connection with biosafety lab
projects?
A. Yeah. I think that's probably a fair
statement.
Q. Okay. What about Nill standards? Which NIH
standards did you consult in connection with the
project, if any?
A. And, again, I can't specifically name them
by -- by name or number.
Q. Is there any way to refresh your
recollection? Do you have project notes that you could
refer back to that would help refresh your recollection?
A. No.
Q. Okay. So in other words, if we go to trial
and you're on the witness stand, you would give me the
same response, you don't know which sections of the NIH
standards you reviewed?
:MR. CHOU: Objection.
BY MR. LARKIN:
Q. Is that fair?

1 form. A lot of them are some of the things that were

2 included in the package that we gave you today
3 (indicating).
it
Ii
4
Q. Okay. And you're pointing to documents
5 that were produced today marked MUN 1 through MUN 165?

A. Yes.
Q. Okay. Other than the materials in these
8 documents, is there any other resource -- strike that.
9
Other than the documents that are included
lOin this -- in the documents produced today, are you able
11 to refresh your recollection as to the other books or
12 articles you consulted in connection with the project?
13
:MR. CHOU: Objection.
14
TIIE WITNESS: I could -- I could -- I could
15 re-access them probably through the Internet.
16 BY MR. LARKIN:
17
Q. How would you do that if you can't remember
18 what you looked at?
19
A. Use some of the search engines and you can
20 find a plethora of information.
21
Q. I see. Do you have an opinion as to the
22 importance of the design of a biosafety lab project?
23
:MR. CHOU: Objection.
24
:MR. STEFANIC: Object to form.
25 III
6

7

9 (Pages 30 to 33)
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1 BY MR. LARKIN:
2
Q. Do you have an opinion?
3
A. As to the?
4
Q. TIle importance of the design in connection
5 with a biosafety Jab project.
6
MR. CHOU: Same objection.
7
MR. STEFANIC: Join.
TIm WITNESS: Very important.
8
9 BY MR. LARKIN:
10
Q. Why do you say that?
11
A. Because if it isn't properly designed,
12 it -- its chances of working properly are greatly
13 diminished.
14
Q. Let's step away from the biosafety lab
15 project and just talk generally about a project design.
16 Do you view it important that a project, a construction
17 project, be designed conectly?
MR. STEFANIC: Object to form.
18
19
MR. CHOU: Objection.
20
TIm WITNESS: Yes.
21 BY MR. LARKIN:
22
Q. And do you view that the development of the
23 plans and specifications for a construction project be
24 developed correctly?
25
A. Yes.
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1

Q. Is it your understanding that the plans and

2 specifications provide a road map to the contrac.tor in

3 connection with a construction project?
4
MR. STEFANIC: Object to fonn.

THE WITNESS: Yes.
6 BY MR. LARKIN:
Q. Okay. In other words, what I'm getting at
7
8 is a contractor on your typical design-bid-build project
9 is required to follow the plans and specifications,
10 right?
11
MR. CHOU: Objection.
12
MR. LARKIN: What's the nature of your
13 objection?
14
MR. CHOU: You're assuming facts not in
15 evidence. There's no foundation. Are you talking about
16 this project? Are you talking about -1. 7
MR. LARKIN: I'm talking -1.8
MR. CHOU: -- other projects?
1.9
MR. LARKIN: -- generally. I prefaced my
20 questions I'm talking generally construction projects.
21
MR. CHOU: Objection.
22
MR. STEFANIC: I'll join.
23
MR. CHOU: Answer if you can.
24 BY MR. LARKIN:
25
Q. Do you remember the question?
5
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1

A.

2

Would you repeat the question.
:tvIR. LARKIN: Could you read it back,

3 please.
4
(The record was read.)

5
6 can.
7

8
9

10
11

12
13

14
15
16
17
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23
24
25

:tvIR. CHOU: Same objections. Answer if you

MR. STEFANIC: Join.
THE WITNESS: Well, if it's a
design-bid-build project, the contractor is responsible
for the design. If you're talking -BY MR. LARKIN:
Q. I -- I don't want to get tenninology -- let
me back up. My question was on a traditional design and
then bid and then build project.
A. Okay. I
Q. Okay? In that traditional construction
scenario, is a contractor required to follow the plans
and specs?
MR. CHOU: Objection. Vague.
MR. STEFANIC: Join.
BY MR. LARKIN:
Q. Do you understand the question?
A. Yes.
Q. Okay. Can you answer it?
A. Yes.

I

Ii
Ii
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1
Q. Yes, the contractor is required to follow
2 the plans and specifications?
3
A. Yes.
4
Q. In connection with the Biosafety Lab 3
5 project, was SFJZ required to follow the plans and
6 specifications supplied by Rudeen?
7
MR. CHOU: Objection. If you know.
8
TIm WITNESS: Based on standards, I would
9 say yes.
10 BY MR. LARKIN:
11
Q. In other words, this -- the project that
12 we're talking about, the biosafety lab project, was not
13 a design-build project.
14
Is that your understanding?
15
A. That's conect.
16
Q. Okay. What's the difference between a
17 traditional project delivery vehicle where the project
18 is designed and then bid and then built contrasted to a
19 design-bid -- I'm sorry -- design-build project?
20
What's the difference?
21
A. The traditional bid-construct project is
22 relying on the design provided by a -- another
23 professional entity.
The design-build project, an owner will
24
25 employ a -- an entity that has the canahility of

10 (Pages 34 to 37)
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1 doing -- or a group of entities that have the capability
2 of doing the design and construction as a single
3 operation rather than separate operations.
4
Q. And your understanding of the biosafety lab
5 project is that it fell into the former category in the
6 traditional project delivery sense of design, then bid
7 and then build; is that correct?
8
A. That's correct.
9
Q. I take it from your testimony you've never
10 commissioned a biosafety lab project?
11
A. That's correct.
12
Q. You've never balanced a biosafety lab
13 project?
14
A. The -- the original laboratory out there I
15 believe we -- we've identified as a predecessor to BSL-3
16 laboratories, and I did do the balance on that project.
17
Q. Was there any negative pressurization in
18 the original lab design?
19
A. Yes, there was.
20
Q. I see. In what area of the lab?
21
A. Well, in -- in -- in most areas of the
22 laboratory there were -- there were defined air flows
23 for protection of the occupants and operators similar to
24 what was defined for the BSL-3 project that we're
25 speaking of.
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1
TIlE WITNESS: Yes.
2 BY MR. LARKIN:
3
Q. You had to be careful about designing
correctly
back in the '60's?
'1
5
MR. CHOU: Object to the form.
6
1vIR. STEFANIC: Object to the form.
7 BY MR. LARKIN:
8
Q. I'm talking about the lab.
9
1vIR. STEFANIC: Object to the form.
10
TIlE WITNESS: Yes.
11 BY MR. LARKIN:
12
Q. You mentioned sealing. Was it important in
13 the '60's to seal doors that were connected to the
14 pressurized areas of the lab?
15
A. Yes.
16
Q. All right.
17
(Exhibit 230 was marked for identification
18
and a copy is attached hereto.)
19 BY MR. LARKIN:
20
Q. Okay. I've marked Exhibit 230 primarily to
21 speed along the background. This is an affidavit that
22 you signed?
23
A. Yes.
24
Q. Okay. Paragraph one says you're a
25 mechanical engineer employed by Washington Group
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Q. And in the '60's as the project designer
for the lab, how did you -- did you model the air flows
as you were designing them?
A. My understanding of -- of modeling would be
on a -- would be computer models and that was prior to
that. No, we did not.
Q. SO tell me, how did you plan for that? How
did you plan for the air flows?
A. It was all -- it was all done by
calculation and -- and by development of the sizing
of -- of door grills, and there were certain parameters
established like the doors needed to be kept in a closed
position for them to -- to operate properly.
If people, which was the normal mode back
then, left doors -- propped doors open, it would be
impossible to maintain the direct air flow.
So there were operating protocols that were
established and based on those operating protocols, then
we designed the system and sized grills and inlets and
exhaust to -- to create the desired air flow effect or
negative air flow environments.
Q. Okay. From a designer standpoint was that
a complicated process?
MR. STEFANIC: Objectto form.
MR. CHOU: Objection.
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1 International. We've already covered that.
2
You've attached, you say, a true and
3 correct copy of your curriculum vitae. Is that what's

4 Exhibit A to this affidavit?
5
A. Yes.
6
Q. Okay. And just to briefly cover your
7 background, you received a bachelor of science in
8 mechanical engineering in 1960?
9
A. Yes.
10
Q. That was from Western Pennsylvania
11 Technical College?
12
A. Yes.
13
Q. Okay. Where was that located?

14
15

16
17
18

19
2a
21
22
23
24
25

A.

Pittsburgh, Pennsylvania.
Q. Okay. The career summary that you list on
your resume does not reference any lab projects. We've
already talked about biosafety lab projects and any
experience you may have had with biosafety lab
projects.
Are there any other lab projects that
you've had experience with?
MR. CHOU: Object to form. If you know.
If you can recall.
BY MR. LARKIN:
Q. That you can recall.

11 (Pages 38 to 41)
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A.
2
Q.
A.
3
4 when I
5
Q.
1

6
7
8
9
1 0
11

12
13
1 4
1 5
16
1 7
1 8
1 9
2 0
2 1.
22
23

2 4
25

Yes.
Which ones?
Tnere were -- with respect to -- especially
was in the employ of Donald D. Wisdom -~
As a mechanical engineer?
A. -- as a mechanical engineer in the '60's,
we did facilities throughout the the -- really mostly
in the Treasure Valley but throughout the state of Idaho
for colleges, Northwest Nazarene College, Boise State
University, and several hospitals, Holy Rosary Hospital,
Treasure Valley Community College. And many of the -and many of the high schools had laboratOlY type
facilities associated with them, not -- not the -Q. Not biosafety labs?
A. -- BSL type laboratories but laboratories,
and-Q. Fair enough. That was back in the '60's,
those lab projects?
A. Those particular ones would have been back
in the '60's.
Q. Did you work on any lab projects in the
1990's or between 2000 and the present date other than
the BSL project?
A. With respect to industrial facilities,
yes. Like there would be analytical laboratories
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1
Q. And in each of those lab projects that you
2 just named off, were those projects the traditional
3 project delivery systems of design-bid-build?
4
MR. CHOU: Object to form. If you can
5 recall.
6
THE WITNESS: Most of those were -- were -7 most of the projects that we .-- that we did at
. 8 Wa-shington Group
design-build.
9 BY MR. LARKIN:
10
Q. Okay. And that's where Washington Group is
11 both the designer and the contractor?
12
A. That's correct.
13
Q. I see. In connection with the lab projects
14 you listed off, was the -- was a good design important?
15
MR. STEFANIC: Object to form.
16
MR. CHOU: Object.
17
THE WITNESS: Extremely important.
18 BY MR. LARKIN:
19
Q. And in connection with those lab projects
2 0 you listed off, was the air flow an important design
21 feature of those projects?
22
A. More critical than it is in a BSL
23 laboratory, yes.
24
Q. How did you go about predicting or modeling
25 the air flows for those lab projects?

were
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1 related to power plants and that type of -- of facility
2 that I was working -- that I was responsible for the
3 design of in the employ of Washington Group.
4
Q. You were responsible for the lab design?
5
A. Yes.
6
Q. I see. And in connection with those
7 analytical facilities you were just referencing, can you
8 think of any project names?
9
A. Yes. There would have been the Kettle
1 0 Falls biomass generating facility up near the Canadian
11 border north of Spokane. There would have been the
1 2 Sacramento Municipal Utility District project. There
13 would have been a laboratory facility related to the
14 Ontario hydro project.
15
Q. Ontario?
16
A. Ontario hydro project. And then with
1 7 respect to similar applications, there would have been
1 8 quite a few hazardous waste type projects. The -- the
1 9 waste repackaging facility for BNFL at the National
2 0 Engineering Lab, the waste characterization facility at
2 1 the Idaho National Engineering Lab.
And there -- there was a -- a -- spent
22
2 3 nuclear generator storage facilities at the Wisconsin
24 Electric Power facilities. And there were a few other
25 ones. I can't remember the
names.
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1

A. I personally did not do the modeling, but
2 there was modeling perfonned by other employees of the
3 Washington Group.
4
Q. What type of modeling would be performed
5 that you're aware of? Computer modeling?
6
A. Computer modeling, yeah. I didn't -7
Q. Just generally do you know what the
8 computer modeling of air flow shows?
9
A. I don't, no. I don't do that work.
10
Q. I see.
11
A. I couldn't identify it.
12
Q. And I think you testified that air flows-on
13 the lab projects you listed off, that air fl ows in those
14 projects were more important than air flow at the BSL
15 project.
16
Am I recalling correctly?
17
A. Well, I need to clarify one point. They
18 should not be -- they were hazardous waste projects.
19 They weren't necessarily laboratories.
20
Q. Oh, I see.
21
A. They were -- and they were -- we were
22 dealing with radioactive waste in most instances, and
23 the -- the maintained differentials room to room and
24 area to area were far more critical and far more
25 significant than they are in -- in this project, this
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BSL-3 project.
Q. Okay. That's your opinion?
MR. STEFANlC: What was your question?
IY:IR. LARKIN: "That's your opinion?H
BY MR. LARKIN:
Q. I'mjust wondering if somebody told you
that or if that's some opinion you've formed.
A That -- that's my opinion and probably a -an irrefutable fact.
Q. I see. In connection with the BSLr3
project, what type of air flow modeling would you expect
the design team to have performed?
MR. STEFANlC: Object to form.
MR. CHOU: Object to form.
BY MR. LARKIN:
Q. Do you understand the question?
A I do. I -- I can't answer that. I wasn't
involved in the original design.
Q. I realize that. I'm just asking what would
you expect the design team to have performed when they
designed the project in 2002/2003 time frame?
MR. STEFANIC: Same objection.
MR. CHOU: Object to form.
THE WITNESS: I don't -- a small -- a small
project like that, I -- I would not expect a significant

1 the size of this project, the BSL-3 project.
2
Are you talking about the square footage of
3 the project or something else?
4
MR. STEFAt'ITC: I'll object to the form. I
5 think it misstates his testimony somewhat, but -6 BY MR. LARKIN:
7
Q. If I misstated, go ahead and correct me,
8 but I think you said that you wouldn't expect extensive
9 modeling because of the size of the project.
10
MR. STEFANIC: He also said simplistic.
11
THE WITNESS: More -- more the simplicity
12 of the project than the size. I -- I don't think the
13 size-14 BY MR. LARKIN:
15
Q. You don't think size matters?
16
A. WeIl-17
I~
MR. CHOU: Not to some la\vyers.
18
THE WITNESS: Size would -- would matter
Ii
19 with respect to the complexity of the system perhaps, I'
20 but not with respect to maintaining the differentials in
21 the critical areas.
22 BY MR. LARKIN:
23
Q. And what were the critical areas?
24
A. In this -- in this -25
Q. In this project.

Page 47
1 computer modeling effort to be necessary.
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BY MR. LARKIN:
Q. Why not?
MR. CHOU: Object to form.
THE WITNESS: Because it's fairly -~ as air
flow development goes, it's a fairly simplistic
requirement.
BY MR. LARKIN:
Q. Would it be your expectation that the
designer of a BSL-3 project for the State of Idaho would
do absolutely no air flow modeling?
MR. CHOU: Object to form.
MR. STEFANlC: Object to form.
THE WITNESS: That would probably -- that
would be a decision of the designer. I can't -- I can't
speak to the designer's needs.
BY MR. LARKIN:
Q. I see. Would it also be a decision of the
owner as far as whether they wanted to pay for that or
not?
MR. CHOU: Object to form.
THE WITNESS: It could be, I guess, yes.
BY MR. LARKIN:
Q. Okay. And Ithink you testified that you
wouldn't necessarily expect air flow modeling based on
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1
A. In this project the critical areas would
2 be -- the primary procedures laboratory would be the
3 most critical area.
4

Q. Are there other critical areas?

5
A. The other -- the other areas where the
6 biological safety cabinets are located are also critical
7 but less so than the primary procedures laboratory.
8
Q. I see. I just have a couple questions.
9 Again, I'm on the first page of your
Are you
10 there?

c.v.

11

A.

I~

Yes.

12
Q. Okay. Under your work experience you have
13 Washington Group Intemationallisted, and it says

14 "1990-Present Principal Engineer - Mechanical."
15
Is that your title from 1990 to the
16 present?
17
A. Yes.
18
Q. And you acted in that capacity?
19
A. Yes.
20
Q. You indicate that you're currently assigned
21 to the integrated projects group. What's that group at
22 Washington Group?
23
A. Integrated projects group is a group that
24 does a combination of hazardous waste and commercial
25 type projects -- or industrial type projects, I should

I~
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1 say, more than commercial.
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A. Yes.
2
Q. ~What do you refer by -- what do you refer
3 to -- strike that.
4
What do you mean by upgrade in that

1

Q. Primarily from a design-build standpoint?
A. They operate both ways. In some instances
we do design only. In other instances we do
design-build. In other instances they will do
bid-construct to other people's design.
Q. I see.
A. It's kind of-- we're a diverse company
that will basically delve into every aspect of the
construction industry depending on the size and nature
of the project.
Q. You go on to say that you supervise design
engineering associated with environmental and industrial
projects.
Do you see that?
A. Yes.
Q. Okay. And that's accurate?
A. Yes.
Q. Who do you supervise? Not names but just
in general between 1990 and the present. Do you
supervise a group of engineers?
A. Yes. Engineers and designers.
Q. You go on to say that you're responsible
for performing and directing the design of mechanical,
HVAC and piping for industrial and hazardous waste

5
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handling facilities.
2
And that's accurate?
3
A. Yes.
4
Q. Okay. You're in charge for perfonning and
5 directing those designs?
6
A. Yes.
7
Q. How would you characterize the BSL-3
8 project? Would it be an environmental, a hazardous
9 waste or industrial project or something else?
lOA. I would I would characterize it as a-I I a hybrid of a -- an environmental and hazardous waste
l2 project, amalgamation between the two.
l3
Q. I see. It goes -- your C.V. goes on to
14 reference the State of Idaho BSL-3 lab, which is the
l5 project we're talking about today.
l6
It says you were project engineer for
l 7 design review, status assessment, and development of
l8 recommendations for upgrade and completion of project to
19 meet Nlli and specification requirements.
2 0
Do you see that?
21
A. Yes.
22
Q. And that's accurate?
23
A. Yes.
24
Q. Okay. And you basically had the
2 5 responsible charge for conducting that assignment?
1

sentence?
A. As a result of the design review there were
deficiencies noted in our December report, and our
approach -- our agreement with the Departrrent of Public
Works was a two-phased approach.
First, we would identify the deficiencies.
Second, we would prepare a proposal to remedy those
deficiencies and bring the project to suitable
operational status.
Q. What design upgrades? Can you give me some
examples of what you'fe talking about?
A. Design upgrades?
Q. Correct.
A. Well, the design upgrade would -- would
have been identified in the report. Would have been
some of the heat tracing and insul ation of some of the
duct work on the roof, heat tracing and insulation of
the vent -- plumbing vent system, and a few of the other
upgrades to -- to get the City of Boise to bring
the -- the liquid waste generated in the laboratory up
to the standards agreed upon with the City of Boise
Page 53

1 Department of Public Works with respect to release to
2 their sanitary system and those types of things.
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Q. Is it fair to say that you -- in connection
with your involvement with the project, that you and
your team observed design deficiencies in connection
with that project?
MR. STEFANIC: I guess I'll object to the
form.
THE WITNESS: Design shortcomings rather
than deficiencies.
BY MR. LARKIN:
Q. What's the difference -A. Well, the -- the -Q. -- if there is one?
A. Okay. The deficiencies or -- or
shortcomings were not -- they were not deterrents to
operation of the facility per se.
.
They would have created upsets and problems
perhaps on a seasonal basis or intermittently, but
not -- they were not major roadblocks with respect to
operational suitability of the project -- of the design.
Q. Okay. I appreciate that answer. I guess
back to the original question, though, is there a
difference, at least in your mind, between a shortcoming
and a deficiency?
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1

J'vlR. CHOU: Objection.

2 BY lv1R. LARKIN:
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Q. I asked if there were any design
deficiencies and you said no, but you said, well, there
were design shortcomings.
A. Yes.
Q. I'm uying to find out if there's a
difference between the two, in your mind.
lv1R. CHOU: Objection. Go ahead, if you
can.
THE WTINESS: In my mind, a deficiency is
something that would preclude the project from
proceeding to operational status, period.
lv1R. LARKIN: I see. I see.
THE WITNESS: A shortcoming is something
that would create an intennittent upset or problem that
would have to be dealt with on an intermittent basis but
would not preclude the project from operating properly.
BY lv1R. LARKIN:
Q. Your description here says that you were
making recommendations for, among other things, the
completion of the project.
Is it your understanding that the project
hadn't been completed by the SEiZ Construction team when
you became involved?
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1 needed to bring -- they needed to bring the project to
2 operational status.
3
Q. And did they describe for you the reason
4 that they terminated the project for convenience -5
A. No.
6
or the okay.
Q.
7
Did Ms. Hill and Ms. Frew tell you that
8 they not only terminated the contractor for convenience
9 but also the design team for convenience?
10
MR. CHOU: Object to form.
11
THE WITNESS: Yes.
12 BY MR. LARKIN:
13
Q. And did Ms. Hill or Ms. Frew give you any
14 explanation as to why DPW terminated both the
15 constructor -- or contractor and design team for
16 convenience?
17
A. Not that I recalL
18
Q. I see. Back to your C.V., the description
19 of the project. It goes on to say that your involvement
20 was to meet NIH and specification requirements.
21
Do you see that?
22
A. Yes.
23
Q. Who told you to meet NUl and specification
2 4 requirements in connection with the project?
25
MR. CHOU: Object to form. Foundation.
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A. Yes. The way -- yes. The way that the
project was identified was that it was 90 to 95 percent
complete, and that was my perception on my initial
walk-through.
Q. It's your understanding -- somebody told
you that the project had been terminated for
convenience?
MR. CHOU: Objection.
BY MR. LARKIN:
Q. Is that correct?
A. Yes.
Q. Who told you that?
A. The Department of Public Works.
Q. Who at the Department of Public Works told
you that?
A. Would have been in a meeting I had with Jan
Frew and Elaine HilL
Q. And what did they tell you about the
termination for convenience, if anything?
A. They told me that the project had gone
beyond -- way beyond the scheduled and agreed upon
completion dates, and that it had reached a point where
23 it was at a standstill.
2 4
It appeared that there could not be project
2 5 conclusion. And because of that, they needed --
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1 BY MR. LARKIN:

2
Q. Did anybody tell you that?
3
A. As -- as a result of my research I
4 identified that. And we have -- in the Washington Group
5 we have a specific group -- I believe it's now called
6 the life sciences group -- who specializes in the design
7 of laboratory and production facilities for government
8 entities and -- and pharmaceutical manufacturers; and I
9 consulted with them to determine that there was, in
10 fact, expeltise within the company before we agreed to
11 become involved in the project.
12
Q. I see. I think I understand that what
13 you're referring to here as specification requirements
14 are the Washington Group requirements?
15
A. No. The specification requirements I'm
16 referring to here were the ones that were developed by
17 the design entity on the project initially.
18
Q. Rudeen and Associates -19
A Yes.
20
Q. -- and its subconsultants?
21
A. Yes.
22
Q. Okay. The detennination to meet NIH
23 requirements, did that corne about by a discussion within
24 Washington Group or did somebody from DPW tell you to
25 meet the NIH requirements?
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A. I don't -- I don't recall. I don't believe
2 DPW identified those -- that. I don't recall if it's
3 identified in the specifications in the -- in the
4 earlier documents and specifications.
5
I know that through my research on the
6 Intemet and through consultation with our life sciences
7 group, that that's the applicable -- that's one of the
8 major applicable govemment entities that dictates -9 that provides the design criteria for BSL level
10 laboratories.
11
Q. SO to the best of your recollection the
12 decision to meet t-..1JH requirements was something that was
13 developed intemallyat Washington Group?
14
lV!R. CHOU: Objection.
15
TIIE WITNESS: No. It was my understanding
16 that they were always applicable to the project. I
17 don't -- like I said, I don't recall if they are
18 specifically identified in the contract specifications
19 ornot.
20 BY lV!R. LARKIN:
21
Q. How did you come to that understanding,
22 that the NIH requirements were applicable to the project
23 even during the Rudeen design team phase?
24
lV!R. CHOU: Objection. Object to form.
25 It's vague.
1
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BY MR. LARKIN:
Q. Is that your understanding? I think you
just testified that you have the understanding that the
NIH specification requirements or the NIH standards
applied to the project during the initial phase where
Rudeen and Associates was involved.
How did you come to that understanding?
A. I would have come to that understanding
through research and finding that -- that they are
the -- the national standard for laboratories and that
they establish standards for BSL laboratories.
Q. All right. You told me that. I'm trying
to find out whether you've conducted an evaluation or if
anybody told you that the plans and specifications
developed by Rudeen and its subconsultants were
developed to follow the NIH standards.
A. I don't recall.
Q. You don't recall seeing that anywhere?
A. I couldn't answer you today. I'd have to
re-research it. But it may be referenced in the
contract specifications.
Q. You just don't know?
A. I don't recall today, that's correct.
Q. I see. And you can't recall anybody
telling you that?

MR. CHOU: Objection.

2
THE W1TNESS: No.
3 BY MR. LARKIN:
4
Q. Did you review all the plans and
5 specifications developed by Rudeen and their
6 subconsultants?
7
A. Yes.

Q. Cover to cover?
A. I personally did not review -- necessarily
review them all but the team did review them all, yes.
Q. How do you know that?
A. Because I was responsible for -- I was
coordinating their efforts and I was responsible for
their efforts.
Q. Did somebody tell you that they reviewed
all of the specifications?
A. Yes.
Q. Who told you that?
A. The the -- the reviewers, the
architectural reviewers, the mechanical reviewers.
Q. Okay. How about names? Do you recall any
names?
A. The -- there's -- there were two -- there
were three gentlemen in the Princeton office, Ron Toy,
Tom Moffett, and Paul Fu; there was a local architect by
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the name of Dick Robertson; and there were -- there
was -- with respect to reviewing the plans and
specifications, there was also a waste water expert by
the name of Basil Tupyi on our staff here in Boise. I
think that's -- by and large that's probably -- that's
the -- most of the people involved.
Q. Okay. Anybody else that you can think of?
You're identifying members of the review team? Is that
what you're doing?
A. Yes.
Q. Okay. Anybody else you can think of?
A. No.
Q. What specification sections, if any, did
you review personally?
A. Most of my personal review was related to
the -- the division 15, the mechanical aspects.
Q. And you recall reviewing division 15?
A. Yes.
Q. Do you recall marking up the division 15
specifications in any fashion?
A. No.
Q. Do you still have a copy of the division 15
specifications developed by Rudeen and its
subconsultants?
A. Yes.
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Q. And did you bring that with you today?
No, I did not.
Do
you know, as you sit here, whether you
Q.
handwrote on those specifications at all?
A. I did not.
Q. What's the current status of Washington
Group's involvement with the project?
A. We are basically in a holding pattern. We
have completed what I referred to earlier as the phase
one effOlt, which is the design review and
recommendation. We've completed a proposal to do the
phase two.
We're maintaining it in an open project
status on the assumption that when or if the funds are
available, that we may be afforded the opportunity to
bring the project to proper operational status.
Q. It's your expectation that Washington Group
would be the prime contractor in connection with that
effort?
MR. CHOU: Objection.
BY MR. LARKIN:
Q. Is that your expectation?
A. Yes.
Q. Has Washington Group International
developed any specifications for phase two of the
A.
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2 agreed upon with the City of Boise Department of Public
3
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Works, those types of things.
Q. And those things are not included in the
existing Rudeen set of plans and specifications, right?
A. That's true.
Q. Has any of the work performed by SE/Z and
its subcontractors for the project -- has any of that
work been demo'd as far as you're aware?
A. No.
Q. Physically what does the proposal look like
that Washington Group has presented to DPW for phase two
of the project?
A. It's included into the report.
Q. And Exhibit 7 is what you're referring to?
A. Yes, sir.
Q. I see. And Exhibit 7 -MR. CHOU: Do we have time for -- before
you ask-MR. LARKIN: Just-MR. CHOU: I'm sorry. Go ahead.
MR. LARKIN: Just one more question.
MR. CHOU: Okay.
BY 1vfR. LARKIN:
Q. Exhibit 7 constitutes WGI's proposal to
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1 project?
2
A. Only the recommendations that are in the

1 conduct phase two of its effort?
2
MR. CHOU: Object to form.

3 report.

3

4
Q. Is it Washington Group's intent, if they're
5 selected to complete the project, to follow the
6 specifications and plans developed by Rudeen and
7 Associates and its subconsultants?
8
MR. CHOU: Objection. Foundation.
9

10
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THE WITNESS: Primarily.
BY MR. LARKIN:
Q. When you say "primarily," I take it from
your answer there would be other specifications and
plans developed for phase two of the project?
A. Certain aspects of it, yes.
Q. Let's talk about division 15. Would there
be certain other plans and specifications developed for
section 15, division 15?
A. Yes.
Q. And sitting here today, can you tell me
what those additional plans and specifications would be?
A. Most of them are identified in the
recommendations in my report. They would be
specifications and plans for -- for heat tracing and
insulating the duct work on the roof for the addition of
moisture removal facilities or in the duct work for

THE WITNESS: Constituted it based on --

4 in -- in December 19 -- or 2005, yes.
5 BY MR. LARKIN:
6
Q. And it hasn't been amended since then,
7 right?
8
A. There -- there was a -- an amendment to -9 to do the project on a phased basis. The scope did not.
10 change, but the -- but it was broken into phases to
11 coincide with what at one point appeared to be funding
12 availability.
13
Q. Okay.
14
MR. LARKIN: Why don't we take a break and
15 we can pick up when we come back.
16
MR. CHOU: Thanks.
17
(Recess taken.)
18
MR. LARKIN: We can go back on.
19 BY MR. LARKIN:
20
Q. Prior to the break we were discussing NIH
21 standards that you utilized in connection with your
22 design review for the project.
23
Do you recall that?
24
A. Yes.
25
Q. How did you obtain those NIH standards?
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1
A. I referenced a lot of the standards on the
2 Internet. I can't speak to what the other consultants

3 did. I -- they would have a library or similar
4 approach, reference them on the Internet.
5
Q. Let's just talk about you. Do you recall
6 downloading the NIH standards from the Internet?

7

A.

I would not have downloaded them. I would

8 have referenced them on the Internet.

9
Q. I see. In other words, you didn't purchase
10 the NIH standards in connection with this project?
11

A.

12

Q. And do you recall ~- we may have touched on

No.

13 this before. Do you recall which NIH standards you
14 referred to in connection with this project?
15
A. As I said before, I can't identify by name
16 or number.
17
Q. Did you ever conduct an analysis as to
18 whether the Rudeen set of plans and specifications met
19 the NIH standards?
20
A. Yes.
21
Q. And what was your conclusion, if any?
22
A. That they did.
23
Q. In all respects?
24
A. Yes.
25
Q. Do you know what the prevailing wind
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1 wind direction at the facility.
2
A. It was a non-factor.
3
Q. It's a non-factor?
4
A. Yeah.
5
Q.' And why did you come to -- how did you corne
6 to that conclusion?
7
A. Just carne to the conclusion it had no
8 bearing on -- on the operation of the system.
9
Q. And my question for you is how you arrived
10 at that conclusion.
11
A. By discussion with the -- and assessment of
12 the prevalent winds with the personnel at the site~
13
Q. SO you arrived at your conclusion simply by
14 discussing the wind direction issue with people at the
15 site?
16
MR. CHOU: Objection.
1 7 BY MR. LARKIN:
18
Q. Is that what you told me?
19
MR. CHOU: I think he said discussion and
2 a assessment.
21 BY MR. LARKIN:
22
Q. How did you arrive at your conclusion that
23 wind direction at theJacility is a non-issue or
24 non-factor, I think you said?
25
A. The -- the issue that -- that I recall now,
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. 1 direction is at the BSL facility?
2
A. I do not.
3
Q. Do you know if anybody at Washington Group
4 analyzed the prevailing wind direction at the BSL
5 facility in connection with its work on the project?
6
A. I recall some discussions with -- with the
7 people at the site. 1-8
Q. About wind direction?
9
A. Yes. I believe there was -- there was a -10 yes.
11
Q. Tell me about those discussions: Who was
12 there, what was said, when it was.
13
A. Well, I -- I recall in my perusal of the -14 the DPW project files that there was an issue on wind
1 5 direction, and I had done -- I -- I had done some
1 6 research.
17
MR. CHOU: I'm going to object and move to
18 strike as nomesponsive.
19
MR. HAHN: I don't think he's finished yet.
2 0
MR. CHOU: Are you finished?
21
THE WITNESS: Yeah.
22
MR. CHOU: Will you re-ask the question.
23 BY MR. LARKIN:
24
Q. Well, your analysis of the wind direction
2 5 at the facility -- tell me about your analysis of the

:
i'
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factor as alleged.
Q. What was the allegation and who alleged it?
A. There was an allegation that a -- a plume
from a cooling tower was being introduced into the
system. And after -- after assessment and personal
observation on many occasions, I determined that it was
not really applicable.
Q. The allegation came from who?
A. I don't recall who. It was in the -- it
was in the project files. I don't recall who made the
allegation.
Q. The allegation, you say, concerned the
introduction of a plume from a cooling tower into the
system, right?
A. That's my recollection, yes.
Q. Do you recall where in the system it was
alleged to have been introduced?
A. I couldn't answer that today. It's -- that
was more than a year and a half -- 15, 16 months ago
that I did that work.
Q. And you've told me everything you can
recall about that issue?
A. Yes.
Q. Are there any documents that would help

I~

I}
If,
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Page 70

1 refresh your recollection concerning that issue?
2
A. In the DPW files.
3
Q. In the DPW files?
4
A. Yes.
5
Q. Are those documents that you referred to
6 earlier as the documents that raised the issue?
7
A. Yes.
8
Q. What do those documents look like? Are
9 they letters? Are they plans?
10
MR. CHOU: To the best of your
11 recollection.
12
THE WITNESS: They were correspondences.
13 Is that-14 BY MR. LARKIN:
15
Q. Other than documents in the DPWs files,
16 can you think of any other documents that would refresh
17 your recollection regarding the air direction or wind
18 direction issue at the facility?
19
A. No.
20
Q. Do you recall there are makeup air handling
21 units on top of the roof at the facility?
22
A. Yes.
23
Q. And do you recall what the proximity of the
24 cooling tower is to those makeup air handling units?
25
MR. CHOU: Objection. Vague. Are you
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1
MR. CHOU: Okay.
2
TIIE WTINESS: The higher humidity in the
3 incorrilng air, which could potentially be a -- just
4 higher hurrildity in the air.
5 BY MR. LARKIN:
6
Q. Anything else that you would be looking for
7 as evidence that the plume from a cooling tower was
8 being introduced into the system?
9
A. Perhaps the -- well, the composition of the
10 plume.
11
Q. What do you mean by that?
12
A. By and large it would be purely water
13 vapor, but if there were any -- I would be looking for
14 perhaps additional components.
15
Q. Like what?
16
A. Foreign chemicals or any ofthafmatenal
17
Q. Would a water plume from a cooling tower
18 manifest itself physically in any fashion other than
19 potentially higher humidity?
20
MR. CHOU: Objection. Vague.
21
TIIE WTINESS: No.
22 BY MR. LARKIN:
23
Q. Are you familiar with what white rust is?
24
A. Yes.
25
Q. What is white rust?
Page 73
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1 talking about right now? Specs?
2
MR. LARKIN: Right now.

l'
A. BasicallY what it's described as, a -- a
2 corrosion buildup on metal.

3
rvIR. CHOU: Okay.
4
TI:IE WITNESS: As I recall, it was a couple
5 hundred feet, several hundred feet from those makeup air
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units and -BY MR. LARKIN:
Q. And the cooling -A. -- at ground level.
Q. And the cooling tower?
A. That's the cooling tower.
Q. When is the last time you were at the
facility?
A. The last time I was at the facility would
have probably -- would have been maybe July -- June or
July of '06.
Q. I see. If -- this is a hypothetical. If
there was a plume from a cooling tower being introduced
into the system, what would you be looking for?
MR. CHOU: Objection.
BY MR. LARKIN:
Q. What evidence would you be looking for?
MR. CHOU: Objection. Do you understand
the question?
TI:IE WITNESS: Yes.
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And do you know what white rust is caused
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A. There are several factors that could -Q. Tell me what those factors are.
A. Well, if there were foreign chemicals
introduced,· that could be a factor. If for some reason
the metal was SUbjected to excessive moisture, that
could be a -- a cause. Certain chemicals could cause -be a contributant to it.
Q. I see. And in your inspection of the
facility did you observe any white rust?
A. Yes.
Q. Where?
A. I don't recall the specific makeup air
unit, but in one of the makeup air units.
Q. And did you reach any conclusions regarding
that white rust that you observed?
A. Yes.
Q. What was your conclusion?
A. That it was caused by other than the
cooling tower plume.
Q. How did you arrive at that conclusion?
A. By researching the history of occurrences

Ii

Ii

-
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1 and events with respect to that unit.
2
. Q. Okay. That's a fairly general response.
3 Tell me specifically what you did.
4
A. I found that there had been a -- either a
5 piping or a coil leak where that -- the interior of that
6 unit had been actually sUbjected to submergence in
7 water, and I -- some of the heating fluids.
8
Q. Who told you that?
9
.MR. CHOU: Objection. Foundation.
10 BY MR. LARKIN:
11
Q. If anybody.
12
.MR. CHOU: Thanks.
13
THE WITNESS: Would have been operations
14 people on site.

15 BY .MR. LARKIN:
16
Q. Chris Motley?
17
A. Probably, yes.
18
Q. I see. And how did you an·ive at the
19 conclusion that the wIrite rust was not caused by a plume
20 from the cooling tower?
21
A. Because I, over an extended period of time,
22 visited the site and never saw the cooling tower plume
23 being introduced into the facility with -24
.MR. STEFANIC: Being what?
25·
.MR. LARKIN: Introduced into the facility.
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1 two--

2 BY MR. LARKIN:
t;
3
Q. I'm just trying to understand your answer.
4 Are you saying the last time you were on the roof was
5 December of '05?
6
MR. CHOU: There are two roofs.
7
THE WITNESS: During my -- I don't really
8 recall if I went to the roof in June/July of '06 or
9 not. I with respect to researching the plume tower,
10 it was '05.
11 BY MR. LARKIN:
12
Q. Okay. Just so I can get the transcript
13 right, the last time you did a site visit, whether it
14 was up on the roof or not, was in approximately June of
15 '06?
16
A. June or July of '06, that's correct.
17
Q. And the last time you were on any roof at
18 the facility was approximately December of 2005?
19
A. I can't say that, no.
20
Q. Okay. Tell me when.
21
A. I -- I -- I don't recall ifI went to the
22 roof during the June visit is what I'm saying.
23
Q. I see. \Vhat was the June visit? What was
2 4 the purpose of the June 2006 visit?
I:
25
A. The purpose of the June 2006 visit was a
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1
MR. STEFANIC: Thanks.
2 BY MR. LARKIN:
3
Q. My understanding is that the cooling tower
4 sits toward the rear of the building, is that correct,
S in comparison to where the makeup air handlers sit?
6
A. To the rear and -- and -- yeah -7
Q. Okay.
8
A. -- and out toward the highway.
9
Q. How many times have you visited the site?
10 I'm talking about the project.
11
A. I'm going to -- 40 or more.
12
Q. Forty or more?
13
A. (Witness nods head.)
14
Q. And in each of those site visits did you go
15 up on the roof of the facility?
16
A. Usually, yes.
17
Q. And the last of those 40 visits was in
18 approximately Julyof 2006?
19
A. No.
20
Q. When was the last of those visits?
21
A. As far as going up on the roof, would have
22 been December of '05.
23
Q. Okay. So last time you were on the roof
24 was December of '05?
25
MR. CHOU: Objection. Vague. There are
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1 walk-through to identify for the DPW people and some of
2 the attorney general people the some of the things
3 that we had uncovered during our inspections.
4
Q. Do you recall a gentleman by the name of
5 David Rooke from DPW being at that June or July 2006
6 site visit?
7
A. Yeah. I think he was, yes.
8
Q. Kind of a tall gentleman?
9
A. (Witness nods head.)
10
Q. Do you recall him?
11
A. (Witness nods head.)
12
Q. Isthat"yes"?
13
A. Yes.
14
Q. Okay. Do you recall what you told
15 Mr. Rooke during that site visit?
16
MR. CHOU: Objection.
17
THE WITNESS: I do not.
18
MR. CHOU: Hold on for a second. That
19 visit was with counsel, Karin Jones and myself. It was
20 a walk-through.
21
It was the same week that SEJZ and Hobson
22 went to visit pursuant to that letter to give everybody
23 an opportunity to review and walk through the site with
2 4 their counsel.
25
MR. HAHN: Your counsel waived the
-

20
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Page 78
1 privilege as to that visit.
2
MR. CHOU: Which counsel was that? Because
3 I haven't waived -4
MR. LARKIN: At David Rooke's deposition
5 they waived the privilege, if there was one. I don't
6 think there is one.
7
MR. HAHN: Yeah.
8
MR. CHOU: Okay.
9
MR. HAHN: Except for a discussion between
10 counsel and the actual defendants.
11
MR. CHOU: How did they waive that
12 privilege?
13
MR. HAHN: It's on the record.
14
MR. LARKIN: It's on the record.
15
MR. CHOU: That he waived it?
16
MR. HAHN: Yes.
17
MR. LARKIN: Right, about that site visit.
18
MR. CHOU: I haven't seen that deposition
19 and I haven't heard that that privilege was waived,
20 but if you want to ask -21
MR. LARKIN: I'm going to ask him questions
22 about it because it has been waived, if there was one.
23
MR. HAHN: We can -24
MR. CHOU: And I'll instruct him not to
25 answer. We can create that record and then we can talk
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MR. LARKIN: And my understanding from our

2 discussion off the record is that any of my questions
3 directed at what conversations took place during that
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site visit you will also instruct the witness not to
answer.
MR CHOU: That's correct. And for the
record, myself along with Karin Jones, who was also
counsel of record at one time, was present at the site;
and the purpose of that si te visit was to walk through
and talk to -- I believe it was only the clients that
were there, no other individuals.
MR. HAHN: Are you including Mr. Munio -MR. CHOU: And the expert.
lVlR. HAHN: -- as a client? Okay.
lV1R. LARKll~: And based on that instruction
I'm not going to ask any more questions about
conversations with the understanding you're going to
instruct him not to answer.
MR. CHOU: Thank you.
MR. LARKIN: But we don't agree with your
position. We'll keep the deposition open.
BY MR. LARKIN:
Q. Where did you go during your site visit
during June or July of 2004? Where at the facility did
you go?
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A.

We--

1 to -- we can -- if you want to file your motion, we can

1

2 do it.

2
MR. CHOU: Hold on. The same site visit
3 that--

3

MR. HAHN: No. I think Chris is here.

Mr. Comstock waived the privilege as we discussed.

4

5
MR. LARKIN: Why don't we take a break and
6 you can confinn with Mr. Comstock.
7
MR. CHOU: Okay.
8
.. MR. HAHN: We don't believe that there was
9 a privilege. But to the extent that he asserted a
10 privilege, he waived it as to any conversations that
11 Mr. Munio was involved in.
12
MR. CHOU: Okay. Let's take a break and we
13 can talk to him about it. That's fair.
14
MR. HAHN: Sure.
15
(Recess taken.)
16
MR. LARKIN: Okay. Back on the record.
17 BY MR. LARKIN:
l8
Q. We were talking about a site visit that
19 occurred in either June or July of 2006 where Mr. David
2 0 Rooke was present, and my question for you was
21 concerning what you told Mr. Rooke during that site
22 visit.
23
MR. CHOU: Objection. We're going to
24 assert the attorney-client privilege, and I'm
2 5 instructing the witness not to answer.
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MR. LARKIN: Correct.
MR. CHOU: -- we went to?
Don't answer.
MR. LARKIN: Is that some kind of a
communication?
MR. CHOU: We're not answering anything
about the site visit in July of 2006.
MR. LARKIN: Really? Wow.
MR. CHOU: What he showed us, where we
went, that's privileged.
MR. LARKIN: So any question I ask about
the June or July 2006 site visit you'll instruct the
witness not to answer?
MR. CHOU: Well, if you want to go ahead
and ask those questions -- I don't know what you're
going to ask. If you want to ask who was there, I'll
tell you who was there.
If you want to ask for other -- I don't
know what you're going to ask. Maybe it would be better
if you were just to create that record.
BY lVlR. LARKIN:
Q. Where did you go during the June/July 2006

--~,...:.-- ,"
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Page 82
1 site visit?
2
MR. CHOU: Objection. Don't answer.
3 BY 1vlR. LARKIN:
4
Q. What issues did you discuss in the June or
5 July 2006 site visit?
6
MR. CHOU: Objection. Don't answer.
7
I mean if you want to ask who was there, I
8 mean, that's fine.
9
MR. LARKIN: You've already told -10
MR. CHOU: If you want to ask when the site
11 visit was, that's fine, too. As far as anything of
12 substance, I'll instruct the witness not to answer.
13
1vlR. LARKJN: I see. We']] have to resolve
14 that with the COUlt and -15
MR. CHOU: Okay.
16 BY :tvlR. LARKJN: .
17
Q. When was your first site visit to the
13 facility?
19
A. Probably in in Mayor June of '05.
20
Q. Had-21
A. May, I think it was.
22
Q. How did that come about?
23
A. I was Washington Group was contacted by
24 DPW and Washington Group contact -- had me contact DPW;
25 and they gave me a synopsis of their perception of the
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project status, asked us to take a look at the project,
and at that point their request was to give them a
proposal to bring it to completion and commissioning.
Q. Tell me about the synopsis that you
received from DPW regarding the project status at that
time.
A. Their perception was that it was 90 to 95
percent complete, and they wanted us to bring it -bring it to completion.
Q. I see. And did you conduct an inspection
of any sort during that first site visit or did you just
simply meet with somebody from DPW?
MR. CHOU: Objection. Vague.
BY MR. LARKIN:
Q. Do you understand the question?
A. Yes. I did a walk-through.
Q. Did anybody from DPW accompany you during
the initial walk-through?
A. Well, I believe I was given Clnis Motley's
name, and the walk-through was conducted by Mr. Motley.
Q. Do you recall any statements Mr. Motley
made during that initial walk-through?
A. No. He just -- he just gave me his
perception of the project completion at that point.
Q. And what was the perception he gave you?

Page 84
1
A. Pretty much COlToborated what the DPW had
2 told me.
3
Q. In the course of your work on the project,
4 what steps did you personally take to assure that the
5 project status was exactly the same as it was when SE/Z
6 and Rudeen and Associates were tenninated for
7 convenience?
8
MR. CHOU: Objection. Vague. FOlm and
9 foundation.
10 BYMR. LARKIN:
11
Q. Do you understand the question?
12
MR. STEPANIC: Can you please read back
13 that question for me.
14
(lhe record was read.)
15
MR. CHOU: Same objection. Fonn.
16 Foundation.
17 BY MR. LARKIN:
18
Q. Did you take any steps to assure that the
19 project was exactly in the same condition as it Was when
20 both SE/Z and Rudeen and Associates were terminated for
21 convenience?
22
A. It was represented that way and I accepted
23 that.
24
Q. Who represented that to you?
25
A. Chris Motley.
Page 85
1
Q. What did he say exactly?
2
MR. CHOU: To the best of your
3 recollection.
4
THE WlTNESS: He -- he pointed out his
5 perception of the non-completed items and some of the
6 problems that he had with a few of the items.
7 BY MR. LARKIN:
8
Q. And what problems did he have with a few of
9 the items?
10
A. I think the most significant one was access
11 to some valves that had been installed above the ceiling
12 without an access panel.
13
Q. Can you think of any other issues that
14 Mr. Motley said he had?
15
A. Workmanship.
16
Q. With respect to what?
17
A. That would be global on a lot of -- a lot
18 of items.
19
Q. Nothing in particular?
20
MR. CHOU: Objection. Form.
21
THE WlTNESS: Well, he pointed out a lot of
22 the workmanship deficiencies on case work, countertops,
23 that kind of thing.
24 BY MR. LARKIN:
25
Q. What in particular? Can you think of
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Page 86
1 anything?
2
A. No, I couldn't identify specifically what
3 he said that day.
4
Q. And you also said that Mr. Motley conveyed
5 his perception of non-completed items. What
6 non-completed items did Mr. Motley reference?
7
A. That -- that may be a bit of a misnomer.
8 One of the items that sticks in my mind that he pointed
9 out was a state procurement glitch on the autoclave
10 between the prep area and the primary procedures lab.
11 That's the most significant one t~at sticks..o\il:;ri~rt
12 now.
4'"

13
Q. What was that glitch? Do you recall what
14 the glitch was?
15
A. Yes. It's identified in -- in the report
16 of one of the items that we're going to correct. They
1 7 did not it was intended to be a pass-through and the
18 way it was procured, it could not be utilized as a
19 pass-through.
20
Q. And it's your understanding that the state
21 procured that piece of equipment directly?
22
A. That's correct.
23
(Discussion held off the record.)
24 BY MR. LARKIN:
25
Q. For your 40 site visits, what was the
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1
MR. CHOU: Feel free to take a look at
2 Exhibit 7 if you need to.
3
THE WITNeSS: I had done a global perusal
4 of the entire DPW project files on numerous occasions.
5 As stated earlier, I had and have copies of the project
6 documents in-house.
7 BY MR. LARKIN:
8
Q. Those would be the project plattS and
9 specifications?
10
A. Yes.
11.
Q. Anything else? When you say "project
12 dOCUnientS', "is there anything other than plans and
13 specificati ons?
14
A. Submittal literature.
15
Q. Anything else?
16
A. And some of the -- and the reference
1 7 materials that we identified.
18
Q. Just so I understand, the reference
19 materials are the NIH standards that we had talked about
20 earlier today?
21
A. And additional items.
22
Q. I see. Those items you found yourself,
23 though, didn't you?
24
A. Yes.
25
Q. Okay. In other words, they were not in the
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1 process to get access to the facility that you went
2 through?
3
MR. CHOU: Objection. Form.
4 BY MR. LARKIN:
5
Q. How did you get into the facility?
6
A. On many of them would have signed in
7 through the administrative desk, but subsequently we
8 were given -- I guess you'd call it contractor privilege
9 where we didn't have to do that.
10
Q. You had access to the -11
A. Yes.
12
Q. -- the BSL-3 lab?
13
A. Yes.
14
Q. Your subconsultants also had the access?
15
A. Yes.
16
Q. I see. When did it change from sign-in to
17 given -- to being given access to the BSL facility? Do
18 you remember a date?
19
A. Approximately October '05.
20
Q. I see. In connection with drafting
21 Exhibit 7, I want you to tell me what project records
22 you reviewed -23
MR. CHOU: You can take a look -24 BY MR. LARKIN:
25
Q. -- if any, before preparing Exhibit 7.
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1 project files that you received?

2
3
4

5
6

7
8
9
10
11
12
13
14
15
16
17
18
19

20

21
22
23
24
25

A.

That's COl1'ect.
Q. Okay.
MR. CHOU: Objection.
BY MR. LARKIN:
Q. Did you interview anybody in connection
. with your work on the project?
MR. STEFANIC: Other than what he's
previously testified to?
MR. LARKIN: I haven't heard about any
interviews.
MR. STEFANIC: I thought he talked with
somebody about the plume, but I could be mistaken.
THE WITNESS: Well, we interviewed DPW
personnel.
BY MR. LARKIN:
Q. Who at DPW?
A. Besides Jan Frew and Elaine Hill, who we
identified earlier, there would have been Joe Rutledge,
and then with Health and Welfare would be Chris Motley,
Dr. Hudson, interviewed Boise City Department of Public
Works people to ascertain and identify their
requirements with respect to acceptance -- final
acceptance of the liquid waste.
MR. CHOU: When you say "interview," you
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1 mean talked to, right?
MR. LARKIN: Sure.
3
MR. CHOU: Okay.
4
THE WITNESS: I think that's -- well,
5 certain key suppliers.
6 BY:tv1R. LARKIN:
7
Q. Like who? Baker?
8
A. Baker.
9
Q. Anybody else?
l O A . I had spoken with Robar, Barry Fitzgerald,
11 to get his insight as to the types of problems they had
12 encountered during the work. I spoke with Brett
13 Robertson.
14
Q. Who is he with?
15
A. Robertson, LLC. He's a supplier of at
16 least some of the equipment on the job, the makeup air
17 units specifically. Tried to get -- to the extent
18 possible, tried to get everyone's perception of problems
19 encountered from their viewpoint.
20
Q. Anybody else you can think of that you
21 interviewed?
22
A. Not right now, no.
23
Q. You understood that Hobson was the
24 mechanical subcontractor for the project?
25
A. Yes.
2
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Q. Chris Motley?
2
A. I don't recall Chris saying that. May
3 have. I don't recall it. I got that impression from
4 the suppliers and subcontractors, too. In fact, I
5 was -- I think when I -- when I -- when I began asking
6 specific questions of Brett Robelison, he was -- he was
7 remiss to give me further information until he spoke
8 with Hobson's.
9
And I told him that I would refrain from
10 bothering him further because they were -- he was -I I among others, he was aware that the relationship was
12 adversarial.
13
Q . You made it a point not to have any contact
14 with Hobson's, in other words?
15
A. No. This was early on in the project.
16 1-17
Q. This was-18
A. I guess because I knew these people, I
19 started with them, and now everyone -- everyone told
2 0 me that the that there was either was or was going
21 to be litigation on the project, and -- and that -- so I
22 abstained from contact with Hobson's.
23
MR. CHOU: Objection. Move to strike.
24
And I want you to listen to the question
25 and answer the question -1
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1
Q. Did you ever bother picking up the phone
2 and calling anybody at Hobson?
3
MR. CHOU: Objection.
4
THE WITNESS: I did not.
5 BY MR. LARKIN:
6
Q. Any reason why you didn't do that?
7
A. Because I was advised by all parties
8 that -- that the relationship with Hobson at that point
9 was adversarial.
1. 0
Q. Who advised you of that?
1.1
MR. CHOU: That you can recall.
12
THE WITNESS: To the best of my
13 recollection, DPW people.
14
MR. CHOU: I think there was a lawsuit,
15 right?
16
MR. HAHN: No.
17 BY MR. LARKIN:
18
Q. ElaineHill? JanFrew?
19
A. They would have been my primary contacts.
20
Q. SO it was likely either Jan Hill or -- Jan
21. Frew or Elaine Hill?
22
A. Yes.
23
Q. Anybody else tell you that there was an
24 adversarial relationship between Hobson and the state?
25
A. The other
identified as -- as --
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1
rYIR. LARKIN: He's doing a fine job.
2
MR. CHOU: -- if you can.
3 BY MR. LARKJN:

4
Q. And that was from -- and that was from -MR. CHOU: I'm glad you think he's doing
5
6 great.
7 BY MR. LARKIN:
8
Q. That was your understanding beginning back
9 in May 2005 forward?
10
A. No. No.
11
Q. What -- when did you gain that
12 understanding?
13
A. Well, May was when -- late May, early June
14 was when I was first contacted by DPW to complete the
15 project. And we submitted a proposal, a statement of
16 qualifications -- I believe it was either in -- it was
17 sometime in June or July of '05 -- and it would have
18 been subsequent to that.
19
Q. SO the summer of 2005 generally?
20
A. Yeah.
21
Q. I see. Just briefly on the proposal that
22 Washington Group International made in the May, June,
23 July of 2005 time frame, was there an interview process
24 that took place in connection with that where DPW or
25 Health and Welfare personnel interviewed Washington
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1 Group?
2
MR. CHOU: Objection. Form.
3 BY MR. LARKIN:
4
Q. Do you recall a process like that?
A. Yes.
6
Q. Were you a participant in that process?
7
A. DPW had contacted Washington Group,
8 specifically our asbestos expert because they had done
9 work with them on other projects, asking if Washington
10 Group had expertise in that area, and that's -11
Q. In lab design?
12
A. In -- in mechanical systems completion
13 design, yes. And that's where they brought me into the
14 picture.
15
Q. Okay.
16
A. And so if there was an interview process,
17 it would have been contact between myself and at that
18 point it would have been Elaine Hill and Jan Frew.
19
Q. And there was a written proposal provided
20 to-21
A. There was a statement of qualifications.
22 After -- after we had been interviewed by Elaine and/or
23 Jan and I had done a walk-through of the project, then
24 we put together a statement of qualifications.
25
Q. Okay.

Page 96

1 around?
2
MR. STEFANIC: Do you have flights and
3 whatnot to catch later?
4
MR. LARKIN: Why don't we take a break, go
5 until noon or 12:15 or so. It's 11:15 only.
We can go off the record.
6
7
(Recess taken.)
8
(Mr. Anderson entered the proceedings.)
9
MR. LARKIN: All right. Back on the
10 record.
11 BY MR. LARKIN:
12
Q. Before the break I was talking to you about
13 the people that Washington Group interviewed in
14 connection with its work on the project. We've talked
15 about DPW and HSW and some suppliers.
16
Did you or anybody else at Washington Group
1 7 that you're aware of bother to pick up the phone and
18 talk to anybody at Rudeen and Associates?
19
MR. ANDERSON: Objection. Argumentative.
20
MR. HAHN: Who's handling this?
21
MR. ANDERSON: It just slipped out. Sorry.
22 BY MR. LARKIN:
23
Q. Did you call anybody at Rudeen and
2 4 Associates?
25
A. No.
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1

A

I researched internally within the WGI

2 organization to ensure that we did, in fact, have BSL
3 laboratory design capability in our company.
4
Q. You weren't sure?
5
A. I didn't feel like I had enough expertise
6 of my own to -- to entirely do the project, and -7
MR. CHOU: Can you -- I'm sorry. Go allead,
8 finish what you were going to say.
9
THE WITNESS: -- and so I deferred until I
1 a was able to determine for sure that we, in fact, did
11 have the capability within the organization to -- to
12 provide the expert services that were necessary.
13 BY MR. LARKlN:
14
Q. Okay. I don't think we've seen the -- this
15 statement of qualifications. If you can provide that to
16 Mr. Chou, then he and I can go about exchanging that
1 7 information.
18
Could you do that for me?
19
A. Yes.
20
MR. LARKlN: Did you want to take a break
2 1 or something?
2 2
MR. CHOU: Is that all light?
23
MR. LARKIN: Sure.
2 4
MR. CHOU: Take a quick break -- or do you
2 5
want to take a lunch break if we're going to be

1

Q.

Did you talk to anybody at Rudeen and

2 Associates in connection with your work on the project?
3

4
5

6
7
8
9
10
11

12
13
14
15
16
17
18
19

o
21
22
23

24
25

A. No.
Q. Do you know if anybody at Washington Group
talked to anybody at Rudeen and Associates in connection
with the project?
A. No.
Q. How about Coffman Engineers? What is your
understanding as to Coffman Engineers' function in
connection with the project?
MR. CHOU: Objection. Fonn.
THE WITNESS: It was my understanding that
they were the mechanical consultant to Rudeen for the
mechanical design.
BY MR. LARKIN:
Q. And did you or anybody else at Washington
Group that you're aware of talk to anybody at Coffman
Engineers in connection with the project? .
A. No.
Q. Do you know who the person at Coffman
Engineers was that was a principal mechanical designer
for the project?
A. Yes.
Q. What was her name?
A. Tracy Hannigan.
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1
Q. Prior to your involvement in the project
2 had you ever heard of Tracy Hannigan?
3
A. No.
4
Q. Have you ever worked with Rudeen and
5 Associates?
6
A. No.
7
Q. Have you ever worked with Hobson?
8
A. No.
9
Q. Have you ever worked with SFJZ?
10
A. No.
11
Q. Did you pick up the phone and talk to
12 anybody at SFJZ about the project?
13
A. No.
14
Q. Do you know if anybody at Washington Group
15 spoke with anybody at SFJZ about the project?
16
A. No.
17
Q. And so -- just so I have my understanding
18 correct, you prepared Exhibit 7 without speaking with
19 anybody at Hobson, right?
20
A. True.
21
MR. CHOU: Objection.
22 BY MR. LARKIN:
23
Q. You prepared Exhibit 7 without speaking
24 with anybody at Rudeen, Coffman or SFJZ; is that right?
25
MR. CHOU: Objection.
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1

Q. Sometime after your final site visit?

2
3

A.

Yes.

MR. LARKIN: Are you going to change your

4 objection regarding the June or July '06 site visit now?
5
MR. CHOU: No.
6
MR. LARKIN: I see.
7 BY MR. LARKIN:
Q. Okay. Exhibit 230, page 4. It starts with
8
9 the word "Team" at the top. Do you have that?
10
A. Yes.
11
Q. There you go. Okay. The first full
12 sentence there says: "I served as the project engineer
13 for the review of the project."
14
We've already discussed that, right?
15
A. Yes.
16
Q. "As such, I coordinated the review ... "
1 7 What do you mean by you coordinated the review?
18
A. I was the project engineer. I arranged for
19 the life sciences people in our Prov -- New Jersey
20 office to review the project and accompanied them,
21 transported them to the facility for physical
22 inspections, that type of thing.
23
Q. Did you -- in that capacity as project
24 engineer for the review did you direct the review?
25
MR. CHOU: Objection. Form.
Page 101
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1 BY MR. LARKIN:
2
Q. Is that right?
3
A. Yes.
4
Q. Who retained you as an expert? Who is the
5 individual that retained you as an expert?
6
lVlR. CHOU: Objection. If you know.
7
THE WITNESS: Would be probably
8 Mr. Oberrecht.
9 BY MR. LARKlN:
10
Q. What did Mr. Oberrecht request that you
11 review in connection with your assignment?
12
MR. CHOU: Objection. Form.
13
THE WITNESS: I guess I'm not a hundred
14 percent sure what you're -- what you're asking.
15 BYMR.LARKlN:
1 6
Q. Did Mr. Oberrecht request that you review
1 7 certain materials in connection with your assignment as
1 8 an expert?
19
A. No.
20
Q. Did Mr. Oberrecht request that you
21 concentrate on certain areas of the project?
22
A. No.
23
Q. When was -- when did Mr. Oberrecht retain
24 you as an expert? Just the month and year.
A. November probably '06.
25

1
THE WITNESS: What do you mean by direct?
2 BY MR. LARKIN:
3
Q. I'm asking you.
4
MR. CHOU: Well, I think he's asking for
5 clarification. What do you mean by direct?
6 BY MR. LARKlN:
7
Q. You were in charge of the review?
8
A. Yes.
9
Q. Okay. Controlled what was going to happen
1 0 with the review?
11
A. No.
12
Q. Who controlleci what was going to happen
1 Y' with the review?
14
A. Each expert was autonomous with control -15 with providing his [mdings and his opinions of the
1 6 project status.
17
Q. I see. Was there an engineering
18 investigation of the project?
19
A. Yes.
20
MR. CHOU: Objection. Form.
21 BY MR. LARKIN:
22
Q. Who participated in that engineering
23 investigation of the project? We've talked about a
2 4 review team before.
25
Was it just the same review team members?

26
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1

2
3
4
5
6
7
8
9
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11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Yes.
Okay. As part of that engineering
investigation, there was a study and evaluation of the
engineering that had been perfom1ed by Rudeen and its
subconsultants?
A. Yes.
Q. Was there a separate report prepared in
connection with that review other than what may be
contained in Exhibit 7?
A. No. No.
Q. You hesitated. Are there any documents
whatsoever concerning the engineering review of the
plans and specifications drafted by Rudeen and its
subconsultants?
MR. CHOU: Objection. Form.
THE WITNESS: Individual
discipline-specific components of the report, yes.
BY MR. LARKIN:
Q. I'm not sure I understand that response.
I'm asking about documents other than Exhibit 7. And is
it your testimony that there are documents other than
Exhibit 7 that reflect the engineering review of the
project?
A. Just the -- the individual elements of that
report that were provided to me by the individual
A.
Q.
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24
25

components from Tom Moffett, from Dick Robertson, that
type thing.
Q. Were there -- this Exhibit 7 has a cover
letter dated December 21,2005. Do you know whether
there were prior drafts of what's contained in
Exhibit 7?
A. Yes, there was.
Q. How many?
A. One.
Q. And do you know when that was generated?
A. I believe the specific date was December
2nd, '05.
Q. Why does that date stick out in your mind?
A. Because I had sent a preliminary draft to
DPW to apprise them of what our design review had -MR. CHOU: For the record, you're going to
get a copy of that. It's in the disk. It's being Bates
stamped right now.
BY MR. LARKIN:
Q. Go ahead and finish.
A. -- what our design review had uncovered and
what our subsequent physical inspections had
encountered.
Q. Do you recall anybody at DPW requesting
changes to that draft report of December 2?

Page 104
1

A.

No.

2
Q. Don't recall any?
3
A. No.
4
Q. Do you recall that changes were made to the
5 December 2 draft, between that draft report and what is
6 contained in Exhibit 7?
7
A. No.

8
Q. You don't recall any changes?
9
MR. CHOU: Objection.
10
THE WITNESS: There probably would have
11 been editorial, if there were changes. I think they -12 BY MR. LARKIN:
13
Q. Do you know if there were changes?
14
A. Maybe grammatical changes.
15
Q. You're recalling changes that you made to
1 6 the December 2 draft?
17
A. As far as the -- the actual meat, I don't
18 recall any, no.
19
Q. Okay. I'mjusttalking about any changes.

2 0 Do you recall making any changes to the December 2
21 draft?
22
MR. CHOU: Objection.
23
MR. STEFANIC: Object to the fOl1TI. Asked
24

25

and answered.
THE WITNESS: No.
Page 105

1 BY MR. LARKIN:
2
Q. Okay. Back to the affidavit here on
3 page 4, that same paragraph. The next sentence goes on
4 to say:
5
"With respect to the inspections at
6
which I was not personally present, I
7
monitored the review team's
8
documentation ... "
9
Do you know how many inspections took place
1 0 at which you were not present?
11
A No.
12
Q. Do you know of any inspections that took
13 place where you were not present?
14
A Yes.
15
Q. Which ones?
16
A The -- the inspection was an ongoing effort
17 and I had other.things going, including putting the
18 project together.
19
MR. CHOU: Objection. Move to strike.
20
You're going to need to try to answer his
21 questions. Answer the questions that he asks you.
22
If you want to repeat -23
MR. LARKIN: I'm not sure he was
2 4 finished-25
MR. CHOU: I'm sorry.
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2
3
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1V1R. LARKIN: -- Mr. Chou.
1V1R. CHOU: Were you finished?
THE WITNESS: Repeat the question.
(The record was read.)
'MR. CHOU: That you can recall.
BY l'v1R. LARKIN:
Q. For instance, you knew that YMC had been
engaged by Washington Group as a part of this effort?
A. Yes.
Q. Are you aware that YMC did some inspections
at the site?
A. Yes. That's what I'm talking about.
Q. Okay. And by that time Washington Group
and its subconsultants had contractor's access to the
facility?
A. Yes.
Q. Who gave Washington Group that contractor's
access? Was it Chris Motley?
A. Yes.
Q. This sentence goes on to say -- it talks
about the review team's documentation of those
inspections.
What documentation was made of inspections
at the facility? Were there field reports? Diaries?
What type of documentation is there?
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1
A. Yes.
2
Q. Where specifically in the facility did -3 was there some alleged air leakage into the ceiling
4

space?

5
6

At the access panels.
Q. And where physically in the -- at the
project site is that?
A. In the ceiling of the -- I forget the
the name of the specific room, but the outside of the
laboratories themselves.
Q. There's a corridor?
A. A corridor type -- not external to the
facility but within the BSL facility.
Q. Okay. Was it in a virology or micrology
room?
A. No. I don't believe there are -- there are
no panels in those rooms that I can think of.
Q. Right. And it was not in the primary
procedure room?
A. That's correct -Q. It's-A. -- it was not.
Q. Okay. So it was in some conidor in the
facility?
A. External to that, yes. I believe there's

7
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1

There were field reports, photographs,
of internal inspections.
Anything else you can think of?
No.
Q. What do the field reports look like? Is it
aform?
A. No. They're handwritten summaries of what
was accomplished that particular day.
Q. Did you draft any field reports in
connection with your work on the project?
A. No.
Q. Who drafted field reports?
A. The YMC personnel on the site.
Q. Did anybody else draft field reports in
connection with WGI's effort on the project?
A. No.
Q. And other than what you've already
described to me, can you think of any other
documentation ofWGI's involvement in the project?
A. No.
Q. YMC had contractor access to conduct their
inspections?
A. Yes.
Q. Paragraph five talks about air leakage into
the ceiling space. Do
see that?

A.
2 DVD's
3
Q.
4
A.
S
6

7
8
9
1 0
11
12
13
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16
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1 also panels in the sample prep area.
2
Q. Did you observe air leakage into the
3 ceiling space?
4

A.

Yes.

5
Q. How did you observe that?
6
A Opened the access panel and there was an
7 inordinate amount of inflow, air -8
Q. Did you -9
A. -- inflow.
10
Q. I'm sorry.
11
A. Air inflow.
12
Q. Did you measure the air inflow?
13
A. Generically, yes.
14
Q. What do you mean, generically?
15
A. We did not use a volumometer or any of that
16 information. Just by physical detection.
17
Q. In other words, you didn't use any
18 instrumentation to measure the alleged air leakage?
19
A. That's correct.
20
Q. Why not?
21
A. It was not warranted.

22

Q. You could have if you wanted to; is that

23 correct?

24
25

A.

Yes, we could have.
MR. CHOU: Objection.
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1 BY MR. LARKIN:
2
Q. SO in other words, the alleged air leakage
3 or the allegation of air leakage is based upon visual
4 observations?
5
MR. CHOU: Objection. Fonn.
6
THE WITNESS: No. You can't see air
7 leakage.
8 BY MR. LARKIN:
9
Q. Could you feel it?
10
A. Yes.
11
Q. And there was no documentation of the
12 alleged air leakage?
13
MR. CHOU: Objection. Fonn.
14
THE WITNESS: I'm not sure I fully
15 understand what you're -16 BY MR. LARKIN:
17
Q. Well, when you -- you say that you observed
18 air leakage; is that right?
19
A. Myself and the other inspectors that were
20 with me, the -- yes.
21
Q. Do you know if you or any other inspector
22 that was with you noted on anything the alleged air
23 leakage?
24
Is there any documentation of that?
25
A. Yes.
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1

Q. Where?

2
A. ·In Tom Moffett and Paul Fu's draft to me
3 that I used to -- that I incorporated into there
4 (indicating).
5
Q. Into Exhibit 7?
6
A. Yeah.
7
Q. Do you have M1'. Moffett and Mr. Fu's files
8 related to the project?
A. No.
9
lO
Q. Where are those located?
l1
A. With Mr. Moffett and Mr. Fu.
l2
Q. And where are they physically?
l3
A. In Princeton, New Jersey.
l4
Q. Going on in that same sentence, you say
l5 it's caused primarily by leakage from the medium
l6 pressure supply ductwork and/or its components.
l7
Do you see that? Paragraph five, first
l8 sentence, right at the end.
19
A. Yes.
20
Q. How did you arrive at that statement?
2l
A. By physical inspection through the access
22 panels.
23
Q. And did you detennine exactly where there
24 was alleged leakage?
25
III
A. No. You don't want a
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1 that ceiling space.
2
Q. Page 5. This is paragraph six. The second
3 line you say: "... we retained a mechanical
4 contractor ...
5
Do you see that?
6
A. Yes.
7
Q. That mechanical contractor was YMC?
8
A. That is true.
9
Q. You go on to say in the next sentence:
10
liThe mechanical contractor performed
11
both an external inspection and an
12
internal inspection, utilizing a
13
camera placed inside the ductwork."
14
Do you see that?
15
A. Yes.
16
Q. Were you present when YMC conducted all of
17 those external and internal inspections?
18
A. Not all.
19
Q. Paragraph seven talks about the project
20 specifications allowing for a very limited number of
21 flange joints in the stainless steel exhaust ductwork.
22
Do you see that?
23
A. Yes.
24
Q. What's the basis for that statement?
25
A. Contract specifications
II
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1
Q. Do you recall how many flange joints were
2 allowed in your reading of the specifications?
A. Specifically now, no.
3
4
Q. I see. Did you ever request to review the
5 Hobson files on the project?
6
A. No.
7
Q. Did you ever request to review the Rudeen
8 files on the project?
9
A. No.
10
Q. How about the Coffman files on the project?
11
A. No.
12.
Q. SElZ files on the project?
13
A. No.
14
Q. The second sentence says:
15
"Most of these additional flange
16
joints were inadequately
17
bolted ... "
18
What's the basis for that statement?
19
A. Physical inspection.
20
Q. And what do you -- what do you mean by
21 inadequately bolted? They were loose?
22
A. Bolts missing, loose, in some instances
23 non-gasketed. The photographs (indicating).
24
Q. Paragraph eight talks about additional
25
and some
the HEPA
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1

filters.

2
3

Do you see that?
:rv1R. CHOU: Objection. Form.
BY:rv1R. LARKIN:
Q. I'm looking at the first sentence in
paragraph eight.
A. Yes.
Q. Okay. Who discovered that, according to
you, 13 of the 14 primary HEPA filters in the BSC's were
damaged?
A. YMC.
Q. Do you know when that was discovered?
A. October/November '05.
Q. Did somebody from Y1vlC call you up and say,
"Hey, this is what I found"?
:rv1R. CHOU: Objection. Form.
TIIE WITNESS: I was there part of the
time. Other times it was documented by logs and
photographs.
BY MR. LARKIN:
Q. Supplied by YMC?
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A. No, I was not.
2
Q. The next sentence says: liThe damage to the
3 filters was likely caused during installation."
4
What direct proof do you have that the

1

18
19
20
21
22
A. Yes.
23
Q. The final line on page 5 that begins -24 well, it says "was intended." Do you see that right at
2 5 the bottom of page 5?

5 filters

6
7

8
9

10
11
12
13
14

15
16
17
18
19
20
21
22
23

24
25

the damage to the filters was caused during
installation?
MR. CHOU: Objection. Form.
THE WITN'ESS: I don't have any firm proof.
That's why the word "likely" is in there.
BY MR. LARKIN:
Q. I'm looking at paragraph nine now, about
six lines down, that begins "As with." Do you see that
line?
A. Yes.
Q. Okay. That sentence says:
liAs with the HEPA filters, the
serious damage to the seals of the
isolation dampers should have been
very apparent to Hobson and
corrected."
Do you see that?
A. Yes.
Q. Do you know if Hobson was ever provided
with an opportunity to correct any alleged defect in the
isolation dampers?

Page 115

1

A.

2

Q. Okay. The next sentence says:

3
4
5
6
7
8
9

:1 0
:11
12
:13
:14
15
16
1 7
18
:19
20
21
22

23
24
25

Yes.

"Many of the filters and filter
housings were dirty, having been
contaminated during installation."
Do you see that?
A. Yes.
Q. What proof do you have that the filters and
filter housings were dirty and contaminated during
installation?
MR. CHOU: Objection. Form.
BY MR. LARKIN:
Q. Do you have any proof that they were
damaged during installation -MR. STEFAl'l"IC: Objection.
BY MR. LARKIN:
Q. -- or is that an assumption on your part?
MR. CHOU: Objection. Fonn.
THE WITNESS: There was construction
debris. Therefore I -- I guess it would be an
assumption on my part because of the nature of the
debris.
BY MR. LARKIN:
Q. You weren't present at the facility when
Hobson and SEIZ were doing their work, were you?
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1
2
3
4
5

6

A

Ido not.
It goes on to say:
"In addition, the bypass BSC's in the
balance of the BSL facility are not
provided with isolation dampers,
though they were specified and were
specifically emphasized as a
requirement during the submittal
review process."
Do you see that?
A. Yes.
Q. What document do you base that statement

Q.

7
8
9
10
11
12
13 on?
14
MR. CHOU: Objection. Form. Foundation.
15 BY MR. LARKIN:
16
Q. Do you base that statement on any
17 documents?
18
A. Yes.
19
Q. Okay. What documents do you base that
20 statement on?
21
A. Specifications and submittal literature.
22
Q. What specifically, do you recall?
23
A. Well, they were specified and the submittal
24 literature -- the review of the submittal literature
25 identified the need on the -- on the submittal
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1 Ii terature.
2
Q. Okay. And anything specific? Are you
3 thinking of a specific submittal?
4
A. A submittal on the -- of -- for the BSC's.
5
Q. Okay. Let's talk about the BSC's for a
6 minute. You were in contact with somebody from Baker?

1 BY MR. LARKIN:
2
Q. Okay. And on this project would it be your
3 expectation that the owner would put the facility into
4 use without it being completed?

7

A.

7

8

Q.

Yes.
What were you in contact with that person

9 about?

5
6

8
9

10
MR. CHOU: Objection. Foundation.
11
THE WITNESS: Several items.
12 BY MR. LARKIN:
13
Q. What items?
14
A. Some of their design recommendations, their
15 project files, information from their project files.
16
Q. They sent you some calibration sheets for
17 the project BSC's?
18
MR. CHOU: Objection. Form. Foundation.
19 BY MR. LARKIN:
20
Q. Do you recall that?
21
A. They sent me the test results, the ones
22 that -- that were not available through the local
23 files. They sent me the missing test reports on the
24 hoods.
25
Q. And is it your understanding that the test

Page
1. reports related to the BSC's that were at the facility?
2
A. That's conect.
3
Q. Paragraph ten, the first sentence says -4 it begins, anyway:
5
"If the BSL-3 laboratory had been put
6
into use with the aforementioned
7
deficiencies in Hobson's mechanical
8
work ... "
9
Do you see that sentence there?
1.0
A. Yes.
11
Q. Your understanding when you came onto the
1. 2 project was that Hobson had been tenninated or strike
1. 3 that -- that SE/Z had been terminated for convenience;
14 is that right?
15
A. Yes.
16
MR. CHOU: Objection. Form.
17 BY MR. LARKIN:
1. 8
Q. Was it your understanding that the
19 construction project had not been completed?
20
MR. CHOU: Objection. Form.
21.
MR. STEFANIC: That's been asked and
22 answered.
23
MR. CHOU: Asked and answered.
24
THE WITNESS: That was -- that was the
25 information that was given, yes.

10
11
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14
15
16
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19
20
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22

I'vlR. CHOU: Objection. Form.
MR. STEFANIC: Objection. Fonn.
THE WITNESS: No.
BY 1vlR. LARKIN:
Q. In fact, on any project -- can you think of
a project where an owner would put the project into use
without it being completed?
I'v1R. STEFANIC: Objection. Form.
MR. CHOU: Objection. Form.
THE WITNESS: No.
I'v1R. STEFANIC: That's vague.
BY I'v1R. LARKIN:
Q. The next sentence says:
"The BSL-3 facility was specifically
designed to process samples of
substances potentially jeopardizing
public health and safety such as
anthrax or avian flu virus."
Do you see that sentence?
A. Yes.
Q. Who told you that, if anybody?
Page 121

A. That's a primary function of BSL-3
2 laboratories.
3
Q. Is that an assumption on your part?
4
A. No.
5
Q. Who--okay. You knew it was a BSL-3
6 facility, right?
7
A. Yes.
8
Q. Did anybody tell you that the BSL facility
9 at the project site was going to handle substances such
10 as anthrax or avian flu virus?
11
A. That it could, yes.
12
Q. Who told you that?
13
A. Among others, it would be Dr. Hudson.
14
Q. And what -- do you recall when he told you
15 that?
16
A. I don't recall exactly the date of my
1 7 interview with Dr. Hudson.
18
Q. Do you recall approximately?
19
A. August/September '05.
20
Q. Okay. Paragraph 11, first sentence
21 indicates at the end of that sentence that it's your
22 statement that Hobson did not adequately complete the
23 seismic supporting of the BSC's.
24
Do you see that?
25
A. Yes.
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1
2
3

1
Q. And on what basis do you make that
2 statement?
3
A. Specifications.
4
Q. Again, you realize that Hobson was
5 terminated prior to its completion of the project work?

5

6

6

c
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MR. CHOU: Objection. Form. Asked and
answered.
BY MR. LARKIN:
Q. Is that right?
A. Yes.
Q. Did you or anybody else at Washington Group
International conduct an evaluation, a structural
evaluation, of the walls in the proximity of the BSC's
for seismic support?
A. Yes.
Q. Okay. Tell me about that.
MR. CHOU: Objection. Form.
BY MR. LARKIN:
Q. Tell me about that review and that
evaluation.
A. The walls were inadequate for seismic
restraint as -- as they were designed -- I mean
exclusively, yes.
Q. And how did -- did you do that evaluation?
A. No. I solicited assistance from a

4

7
8

9
10
11
12
13
14
15
16
17
18
19
20
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24
25

project documentation."
Do you see that sentence?
A. Yes.
Q. The project documentation referenced there
is the DPW project documentation?
A. DPW project documentation.
MR. HAHN: Was that a "yes"?
TIlE WITNESS: Yes.
BY MR. LARKJN:
Q. Okay. And then the final sentence in
paragraph 11 says:
"As with the seismic supports for the
BSC's, no evidence of attempted
compliance was found in the project
documentation for the piping and
ductwork. "
Do you see that sentence?
A. Yes.
Q. The project documentation referenced there,
again, is only the DPW project documentation?
A. Yes.
Q. The next sentence says that in order for
the lab to operate safely and in compliance with the
project specifications at this time, some mechanical
work must be removed and replaced.
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1 structural engineer.
2
Q. A structural engineer assisted in your
3 evaluation?
4
A. Yes.
5
Q. Which structural engineer?
6
A. Informally -- now his name just flew out of
7 my mind.
8
MR. CHOU: That's all right.
9 BY MR. LARKIN:
10
Q. Was it someone within Washington Group?
11
A. At that point, yes.
12
Q. If you think of the person's name during
13 the course of today, can you mention it to me?
14
A. I'll think of it because I know -15
Q. Okay.
16
A. I can see him. It's just -- the name -17
MR. CHOU: It's okay. It's not a test. If
18 you can think of it, be sure to let him know. If not -19 BY MR. LARKIN:
20
Q. In the next sentence you state:
21
"... no evidence of analysis by a
22
structural engineer orformaI
23
submittal of system bracing
24
calculations or support design
2 5
recommendations was found in the
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1

What specifications are you refening to

2 there?
3
NIR. CHOU: Objection. If you can recall.
4
THE WITNESS: The Rudeen project
5 specifications.
6 BY MR. LARKIN:
7
Q. Would it be division 15 in particular?
8
A. Actually, it's -- it's more expansive than
9 15. It's-10
Q. Did you -- did you review any project
11 specifications other than division 15?
12
A. Yes.
13
Q. Which divisions?
14
A. Reviewed the entire specification.
15
Q. You did?
16
A. I was not the only reviewer, but yes.
17
Q. You read the specifications cover to cover?
18
A. Yes, sir.
19
Q. I see. Do you want to -- I think you
20 previously testified that you reviewed only a portion of
21 the specifications.
22
Do you want to change that?
23
:MR. CHOU: Objection.
24
:MR. STEFANIC: Object to form.
25
THE WITNESS: No. I -- I said that my --
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1 that my primary area of specific review was division
2 15. But as the project engineer, I reviewed the entire
3 spec.

4 BY IvIR. LARKIN:
5
Q. I see. Sitting here today, can you tell me
6 what work, if any, of Hobson's did not comply with the
7 project specifications?
8
IvIR. CHOU: Objection. Vague.
9
TI:lE WITNESS: Most of it is pretty well
10 defined in Exhibit 7.
11 BY IvIR. LARKIN:
Q. Okay. Without looking at Exhibit 7, can
12
13 you tell me any Hobson work that did not comply with the
14 project specifications?
15
11R. CHOU: Objection. Form.
16
IvIR. STEFANIC: Object to form. He should
17 be allowed to look at anything he wants to answer the
18 question.
19
TI:lE WITNESS: Yes. The -- much of the
20 ductwork with respect to the flange joints and their
21 integrity and completeness.
22 BY IvIR. LARKIN:
23
Q. And let's just stop right there. On the
24 flange joints, how did the flange joints not comply with
25 the project specifications?
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1
A There are bolts missing, in some instances
2 gaskets missing. Within the structure there are more
3 than were allowed by project specification.
4
Q. Anything else?
5
MR. CHOU: Do you need to refer to the
6 exhibit?
7
THE WITNESS: With respect to the ductwork,
8 the -- the contamination, the -- the -- just overall
9 workmanship.
10 BY MR. LARKIN:
11
Q. What in particular? Can you think of
12 anything particular sitting here today?
13
A. Yeah. Some of the things that were
14 identified earlier like air leakage from ductwork, the
15 quality of some of the welding on some of the ductwork.
16 With respect to the -- a lot of the piping, missing
1 7 components.
18
Q. What missing components?
19
A. Well, again, they're identified in
2 0 Exhibit 7, but -21
Q. Just sitting here, can you think of any?
22
A. Yeah. There were tempering valves
23 specified on the sinks in the shower area that were not
24 installed.
25
The access panels for the shut-off val ves,

Page 128
1 you've got -- you've practically -- you've either got to
2 cut your hand or you've got to remove the --' the faucet
3 to access them.
4
We're just talking ductwork now?
5
Q. I want to know of -6
A Everything? Anything?
7
Q. -- anything you're aware of where you think
8 that Hobson's work didn't comply with the
9 specifications.
10
IvIR. CHOU: Without the exhibit available.
11 Is that what you're asking?
12
IvIR. LARKlN: Yeah, what's his recollection.
13
IvIR. CHOU: Okay.
14
THE WITNESS: The seismic restraints on the
15 BSC's were either absent or inadequate. There was a -16 BY IvIR. LARKIN:
17
Q. Well, Jet's stop right there. Which
18 seismic restraints were inadequate?
19
IvIR. CHOU: To the best of your
20 recollection. And, for the record, without the exhibit
21 available.
22
THE WITNESS: All of them.
23
IvIR. STEFANIC: Just look at the exhibit.
24
IvIR. LARKIN: No. I want his recollection.
25 /II
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1 BY IvIR. LARKIN:
2
Q. All of the seismic restraints were
3 inadequate?
4
MR. STEFANIC: And then you're going to go
5 back to the exhibit?
6
THE WITNESS: Yes.
7 BY MR. LARKIN:
8
Q. And what do you base that opinion on?
9
A. Guidance from -- from the structural
10 engineer and guidance from Baker Scientific and copies
11 of seismic calculations that they had done.
12
Q. That who had done?
13
MR. CHOU: To the best of your
14 recollection.
15
TI:lE WITNESS: Not for this particular job,
16 just generic seismic calculations that Baker had done on
17 their hoods in general offering either wall type or
18 floor type or the combination of wall and floor type
19 seismic restraints, which the -- the lack of isolation
20 damper capability on the non-hard ducted hoods, which is
21 the BSC's, in everywhere except the primary procedures
22 laboratory.
23 BY MR. LARKIN:
24
Q. Do you know if those were called out in the
25 specifications?
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A. As we talked about a few minutes ago, yes,
2 they were; and they were also referenced on the
3 submittal literature.
4
Q. Anything else you can think of where you
5 say that Hobson's work did not comply with the project
6 specifications?
7
MR. CHOU: And, for the record, without the
8 exhibit available.
9
THE WITNESS: The air leakage.
10 BY MR. LARKIN:
Q. Yeah, you've already mentioned that.
11
12 Anything else?
13
A. Inability to change the filters in the
14 makeup air units without semi-disassembling the fan
15 system in the makeup air unit.
16
Q. Is it your testimony that Hobson installed
1 7 those components not in compliance with the project
18 specifications?
19
MR. CHOU: And, for the record, without the
20 availability -- without being allowed to take a look at
2 1 the exhibit.
22
THE WITNESS: Yes. Purchased and/or
23 installed, yes.
24 BY MR. LARKIN:
25
Q. Any other component you can think of where
1
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somehow, would you fault Hobson for that?
lvIR. STEFANIC: Objection. Form.
lvIR. CHOU: Objection. Form.
lv1R. STEFANIC: Vague. Ambiguous.
Incomplete hypothetical.
BY lvIR. LlliKIN:
Q. Would you?
lvIR. CHOU: Same objection.
THE WITNESS: No.
BY lvIR. LARKIN:
Q. \Vho would you fault for that?
MR. STEFANIC: Objecttoform. Same
objection.
lvIR. CHOU: Objection. Do you understand
the question?
THE WITNESS: That particular one I do not.
BY lvIR. LARKIN:
Q. Okay. If the contractor has installed a
project component per the plans and specifications but
you, in your professional engineering opinion, felt that
the component should be changed somehow, would you fault
the contractor?
lvIR. CHOU: Objection. Form.
lvIR. STEFANIC: I'll join. Vague.
Ambiguous. Incomplete hypothetical. Incapable of being
Page 133 ;
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1 you think or where you say that Hobson's work was not in
2 compliance with the project specifications?

3

MR. CHOU: For the record, without being

4 allowed to review the exhibit.

5
TIffi WITNESS: The damaged HEPA filters, of
6 course, the damaged isolation dampers or balancing
7 dampers, the -8 BY MR. LARKIN:
9
Q. We already talked about isolation dampers.
l O A . Now we're talking -- we're talking two
11 different types of isolation dampers here.
12
Q. Okay. Anything else?
13
MR. CHOU: Without being allowed to review
14 the exhibit.
15
THE WITNESS: Yeah, there's more, but -16
MR. CHOU: If there's more, would you have
17 to review the exhibit?
18
TIffi WITNESS: Yes.
19 BY MR. LARKIN:
20
Q. I see. And, again, your opinions and the
21 bases for your opinions are contained in Exhibit 7?
22
A. That's correct.
23
Q. If Hobson had installed a project component
24 pursuant to the plans and specifications for the project
2 5 but you thought that component should be changed

1 answered.
2
MR. CHOU: Can you understand the
3 question?
4
TIIE WITNESS: Yeah, I think I do.
5 BY MR. LARKIN:
6
Q. Can you respond?

7

A.

Well, let me restate the question the way I

8 understand it. You're asking if -- if something was
9 installed in accordance with the plans and

10 specifications and I felt it was inadequate, would I
11 fault Hobson. And the answer is no.
12
MR. LARKIN: Good time for a lunch break?
13
MR. CHOU: Yeah.
14
MR. LARKIN: Okay.
15
(Lunch recess taken from 12:15 p.m. to
16
17

1:30 p.m.)
(~1r. Anderson left the proceedings.)

18
MR. LARKIN: Okay. Let's go back on the
19 record.
20 BY MR. LARKIN:
21
22
23
24
25

Q. Mr. Munio, we served, through your -- or
through the state's counsel, a subpoena duces tecum,
it's called, requesting that you bring with you copies
of your files related to the project; and we've been
presented with this stack of documents Bates labeled
.

;;;-,
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1 1vflJN 1 through

1

2

2
Q. -- and then we'll arrange to take a look at
3 those.
4
Other than the plans and specifications,

3
4

5
6

7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23

24
25

166.
What are these documents?
A Most of them are probably duplicates of
documents that are already in the DPW files, but they're
also design aids and recommendations from companies like
Ebtron and Baker Scientific and people like that who had
equipment on -- on this project, and I was accumulating
their tcchnical documents in support of our design
review.
Q. Okay. So these are documents out of your
file?
A
Yes, they are.
Q. And, forinstance, the Baker calibration
documents would be in here somewhere?
A I believe the -- the desk reports are in
there, yes.
Q. Like, for instance, MUN 21 ?
A Yes.
Q. Ebtron documentation?
A Yes.
Q. Do the documents contained in MUN 1 through
166 represent all of the documentation in your files
related to the project?
A. No.
Q. What other documents do you have?

A.

Sure.

5 are there any other hard documents in your files besides
6 these l'vIUN 1 through 166 documents?
7
A. No.
8
Q. How about the statement of qualifications,
9 for instance? Do you have that in your file?
10
A. I've got that, yes.
11
Q. Is that in a separate file -- strike that.
12
Do you have a project file related to this
13 project?
14
A. Yeah. Everything that I have provided
15 Mr. Chou to date is subsequent to our hiJing by DPW.
16 The -- the quaIs document I did not bring. I will get
1 7 that to him.
18
Q. Okay. And other than the qualifications
19 document, is there any other documentation -20
A. No.
21
Q. -- you can think of that is not contained
22 in this stack of MuN 1 through 166 or the plans and
23 specifications?
24
A. No.
25
Q. What is we haven't received the DVD yet,
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1
A Well, there would be the -- the -- I
2 utilize primarily electronic files, and there would be
3 the e-mail documentation that -4
Q. Just so the record is clear, I understand
5 there's a DVD that's being copied right now as well.
6
So other than electronic documents, do the

7 documents marked MUN 1 through 166 represent all of the
8 hard copy documents in your files?
9
A. No.
10
Q. What other hard copy documents do you have?
11
A I would have the copies of the
12 specifications and drawings prepared by Rudeen
13 originally.
14
Q. Okay. And we'll want a chance to at least
15 look at those.
16
A. Okay.
17
Q. There's some issues that were raised during
18 the deposition, so it will remain open. That will be
19 another reason.
20
We'll want to just take a look at those.
21 We may have some questions about it. So-22
MR. CHOU: That's fine.
23 BY MR. LARKIN:
24
Q. -- if you could provide those to
25 Mr. Chou --
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1 but generally what is on the DVD?
2
MR. CHOU: It's a CD.
3 BY MR. LARKIN:
4
Q. Or it's a CD. What is on the CD?
5
A. Allor most of my communications with
6 various consultants, subcontractors, et cetera.
7
Q. E-mails?
8
A. E-mails, yes.
Q. Is there anything other than e-mails on
9
10 that?
11
A. Well, the attachments to the e-mails.
12
Q. Other than the e-mails and the attachments,
13 is there anything else on that CD?
14
A. Not that I'm aware of.
15
Q. Okay. I had a question for you on this
16 final page. It's marked MUN 166. Do you recognize
1 7 whose handwriting that is?
18
A. No, I do not.
19
Q. Okay.
20
MR. LARKIN: Let's go ahead and mark this.
21
(Exhibit 231 was marked for identification
22
and a copy is attached hereto.)
23 BY MR. LARKIN:
24
Q. Is Exhibit 231 a note that you drafted to
25 Elaine Hill?
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1
A
Yes.
Q. And this document is dated August 2,2005.
2
3 Is that the date that you wrote it?
4
A Yes.
5
Q. It says, among other things, "... we'll
6 also need a copy (or copies) of specs and addenda."
7 What did you me0Il by that?
8
A That was at project stmi-up. I'm talking
9 about the Rudeen-prepared construction documents.
10
Q. SO as of August 2, 2005, you hadn't
11 received those yet?
12
A No.
13
Q. At the bottom, the last paragraph, it
14 says: "... will plan to peruse your files Thursday
15 moming."
16
Do you see that?
17
A Yes.
18
Q. Do you recall perusing the DPW files?
19
A Yes.
20
Q. Do you recall how long that perusal took?
21
A In total?
22
MR. CHOU: Just to the best of your
23 recollection.
24
MR. LARKIN: Sure.
25
TIIE 'WITNESS: A week and a half, ten days.
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1 BY MR. LARKIN:
2
Q. Ten days, ten working days?
3
A. Probably, yes.
Q. 8:00 to 5:00 each day?
4
A. Yes.
5
6
Q. Where did you conduct that review?
7
A. In the DPW offices.
8
MR. LARKIN: Let's go ahead and mark this.
9
(Exhibit 232 was marked for identification
10
and a copy is attached hereto.)
11 BY MR. LARKIN:
12
Q. Exhibit 232 are two e-mails. The bottom
13 e-mail is the earlier in time e-mail. Do you see that?
14
A Yes.
15
Q. And it looks like it's your e-mail to Joe
16 Rutledge dated September 1,2005, cc'd to John Bessaw
1 7 and Elaine Hill, right?
18
A. Yes.
19
Q. You indicate in the second paragraph:
20
"Washington Group is moving forward
21
on the design review activities in
both Boise and Princeton."
22
23
As of September 1, 2005, what was
24 Washington Group doing as far as its design review
2 5 activities?
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MR. CHOU: Objection. If you know.
THE WITNESS: At this point we were
arranging with the Princeton people to do the review.
BY MR. LARKIN:
Q. Okay. You say in the sixth paragraph:
"Per discussions with you," Joe Rutledge, "and Chris" -that would be Chris Motley, right?
A Yes.
Q. -- "in our August 16 meeting, we've
requested qualifications from two independent (out of
area) test and balance agencies with prior BSL
experience," right?
A. Yes.
Q. Do you recall who the two independent test
and balance agencies were that you contacted?
A Yes. Yes.
Q. Who were they?
A One was Northwest Engineering out of
Portland area. The other -- you know, I can't tell you
their exact name. It was a Salt Lake outfit that we'd
used on the INEEL project.
Q. On which project?
A. Idaho National Engineering Lab project.
Q. And you don't remember their name?
MR. CHOU: Objection. Asked and answered.

Page 141

1
THE WITNESS: I don't remember their name,
2 no.
3 BY MR. LARKIN:
Q. I see. Did you receive qualifications from
4
5 those two balance agencies, test and balance agencies?
6
A. Yes.
7
Q. What was the importance of requesting
8 qualifications from out-of-area test and balance
9 agencies?
10
MR. CHOU: Objection. Form.
11 BY MR. LARKIN:
12
Q. You indicate that you're requesting the
13 qualifications from out-of-m'ea test and balance
14 agencies.
15
Is there a reason that you were looking
16 outside of the area?
A. Yes. It was a recommendation of the
17
18 commissioning agency that we were planning to use.
19
Q. That was Toombs and Associates?
20
A. Yes.
21
Q. Do you know why Toombs and Associates
2 2 recommended that you look outside of the area for the
23 test and balance agency?
24
MR. CHOU: Objection. Form.
25
THE WITNESS: Yes. He felt like the--
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1 there's -- there were only two other -- besides Robar,
2 there were two other known entities, one in Pocatello,

3 one in Boise; and it was felt that they were both too
4 small and their experience too limited to -- for this
5 project to -6 BY IvIR. LARKIN:
7
Q. I see. Did you contact Robar conceming
8 test and balance -9
A. At one point I had contacted Robar, but
10 subsequently it was suggested that none of the
11 contractors or subcontractors originally involved in the
12 project be employed to avoid any potential conflict
13 issues.
14
Q. What conflict issues?
15
A. With respect to -- at that point I -- I was
16 under the impression that there were litigation
17 activities ongoing between the terminated contractors
18 and the state, be it DPW or whomever.
19
Q. In your experience have you been employed
20 with a company that has been terminated for convenience
21 on a particular project?
22
MR. CHOU: Objection. Form.
23
TIlE WITNESS; No.
24 BY rvIR. LARKIN:
25
Q. Do you know what the significance of a
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1 directive?
2
A. I don't.
3
Q. Was it early in your involvement?
4
A. Fairly early, yes.
5
rvIR. LARKIN: Let's go ahead and mark this.
6
(Exhibit 233 was marked for identification
7
and a copy is attached hereto.)
8 BY rvIR. LARKIN:
9
Q. You can take a minute to read it. I'm just
10 going to ask you just generally what Exhibit 233 is.
11
A. It's a preliminary draft copy of the -12
(Discussion held off the record.)
13
THE WITNESS: It's a copy of the
14 preliminary draft of the report.
15 BY MR. LARKIN:
16
Q. It's a draft copy of your report, right?
17
A. Yes.
18
Q. Had DPW requested an advance draft copy?
19
A. We were -- as part of o~r normal operating
20 procedure, we were providing regular updates. At this
21 point we were beyond the completion date and, yes, they
22 had requested it.
23
Q. You were beyond what completion date?
24
A. What we had promised them.
25
Q. I see. You had promised them something by
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1 termination for convenience is?
2
MR. CHOU: Objection. Form. Calls for a
3 legal conclusion.
4

5
6
7
8

9

MR. STEPANIC: Foundation.
BY MR. LARKIN:
Q. I just want your understanding.
MR. STEFANIC: Foundation. Speculation.
I'll join.
BY MR. LARKIN:

10
Q. Who directed you, if anyone, to not use any
11 of the contractors or subcontractors or design team
12 members that are -- that originally were on the project
13 for the BSL-3?
14
MR. CHOU: Objection. Form. Foundation.
15 BY MR. LARKIN:
16
Q. You received that direction from somebody,
1 7 didn't you?
18
A. Yes.
19
Q. Who gave you that direction?
20
A. It came through the Department of Public
21 Works.
22
Q. Who specifically?
23
A. Well, the person that delivered it would
24 have been Elaine Hill.
25
Q. Do you recall when she gave you that
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1 what date, do you recall?
2
A. Not exactly, no.
3

Q.

And this draft that's reflected in Exhibit

4 233 is the only draft of your report that you're aware
5 exists?
6

7
8

9
10
11
12
13
14
15
16
17

18
19
20
21
22
23
24
25

A. Yes.
Q. I see. Do you recall whether -- this is
cc'd to Joanna Guilfoy. Do you know who she is?
A Yes,Ido.
Q. Who is she?
A. She -- I don't know what her title is, but
she's -- she was the original -- my original contact
with the attorney general's office.
Q. Did you have contact with the attorney
general's office shortly after being engaged by DPW in
the summer of 2005?
A. I -- I can't put a specific time on it.
MR. CHOU: I'm going to object to form and
foundation.
BY MR. LARKIN:
Q. Did you have conversations with Ms. Guilfoy
prior to December 2, 2005?
A. Yes.
Q. Tell me about those conversations.
A At some point prior, at some point fairly
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1 early in the project, she was in attendance at a
2 meeting; and somewhere slightly before this she had
3 requested copies of all of my subsequent communications

4 withDPW.
5
Q. I see. I'mjust going to show you a
6 document. I'm not going to mark it as an exhibit. It
7 is a sign-in sheet, it looks like, where both you and
8 Ms. Guilfoy were in attendance.
9
A. Yeah.
10
MR. CHOU: Can I take a look?
11
MR. STEFANIC: Counsel, can you identify
12 that for identification by a Bates stamp?
13
MR. LARKIN: You bet. It's DPW-10614 and
14 it has a date on it of November 10,2005.
15 BY MR. LARKIN:
16
Q. Does that sound about right as far as the
17 timing goes as far as your meeting with Ms. Guilfoy and
18 others?
19
A. Yes.
20
Q. Okay. What do you recall Ms. Guilfoy
21 saying at the November meeting, if anything?
22
A. You know, I don't recall any specific -23 anything specific.
24
Q. Okay. Do you recall that Ms. Guilfoy
25 explained her theory of the case?
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1 BY MR. LARKIN:
2
Q. Were there changes made?
3
A. I'm sure there were changes made, but
11 that -- they -- you know, their tone I don't know.
5
Q. The third paragraph discusses YMc.
6
MR. CHOU: Where are you?
7
MR. LARKIN: Third paragraph of the e-mail,
8 Exhibit 233.
9
THE WITNESS: Yes.
10 BY MR. LARKIN:
11
Q. You say in the second sentence: "... we
12 took them on a job walk last Monday" -13
A. Okay.
14
Q. -- "and arranged for them to have free
15 access as warranted to develop pricing."
16
Do you see that?
17
A. Yes.
18
Q. The free access is another word for the
19 contractor's rights that we were discussing earlier?
20
A. Yes.
21
Q. Do you know whether the job walk last
22 Monday that's referenced in this e-mail was the first
23 time that YMC was brought to the project site by
24 Washington Group?
25
A. Yes.
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1
A. Pardon me?
2
MR. CHOU: Objection.
3 BY :MR. LARKIN:
Q. Do you recall that Ms. Guilfoy explain~d
4
5 her theory of the case against -6
A. No.
7
Q. Okay. Do you recall stating anything to
8 Ms. Guilfoy at that meeting in November 2005?
9
A. No.
10
Q. I see. Do you recall any conversation with
11 Ms. Guilfoy prior to December 2, 2005?
12
A. No.
13
Q. Do you recall Ms. Guilfoy providing you,
14 either verbally or in written format, any comments or
15 suggested changes to your draft report that's reflected
16 in Exhibit 233?
17
A. No.
18
Q. And I just want to nail this down for the
19 record.
20
Are you aware of any changes made to your
21 draft report between December 2,2005 and December 21,
22 2005, the date of Exhibit 7?
23
MR. CHOU: Objection. Form. Repetitive.
24 I think he's previously testified that there were
25 changes made.
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2
3

4
5
6
7
8

9
10
11
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23
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It was?
It was.
Q. Okay. Are you aware of any reports that
YMC provided to you prior to December 2, 2005?
A. Yes.
Q. What reports are those?
A. TIley would be their foremen's daily logs
and the photographs that were provided that are in
Exhibit 7.
Q. I see. And it's your understanding that
YMC took those field notes and photographs sometime
between whatever last Monday is referring to in this
e-mail and December 2, 2005?
MR. CHOU: Object to form.
THE WITNESS: Yes.
MR. CHOU: Answer if you can.
BY MR. LARKIN:
Q. Can you help me understand which last
Monday is being refened to in the e-mail? Is it the
Monday of the week ending Friday, December 2 or would it
have been the week before that?
A. I can't -- I can't answer you.
Q. Okay.
MR. LARKIN: I'm going to tum it over to
FJ. There's some areas we obviously need to keep the
Q.
A.
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1 deposition open, so -2
MR. STEFANIC: Just got a few questions,

Page 152
1

3 FJ?
4
MR. HAHN: I do have just a few, but I'm
5 going to reserve largely because it's my understanding
6 that with respect to conversations at the site walk,
7 we're not entitled -- or it's your position we're not
8 entitled to go into that.
9
Is that accurate?
10
MR. CHOU: That's correct.

10

11

11

12
EXAMINATION
13 BY MR. HAHN:
14
Q. And just for the record, were your ul timate
15 opinions -- strike that.
16
It's my understanding from your testimony
1 7 today that all of your opinions that you'll testify to
18 at the trial of this matter are set forth in Exhibit 7.
19
Is that accurate?
20
MR. CHOU: Objection. Form. Asked and
21 answered.
22
MR. HAHN: I'm asking -- Ijust want to
23 make sure I'm clear on it.
24
MR. CHOU: Okay.
25
THE WITNESS: Would you repeat it, please.

12
13
14
15
16
17
18
19
20
21
22
23
24

25
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1 BY MR. HAHN:
2
Q. My understanding of your testimony today is
3 that all of the opinions which you will testify to at
4 the trial of this matter are contained in Exhibit 7.
5
Is that accurate?
6
MR. CHOU: Same objections. Go ahead and
7 answer if you can.
8
TIIE WITNESS: Yes.
9 BY MR. HAHN:
10
Q. And there are no other opinions other than
11 the opinions set forth in Exhibit 7?
12
MR. CHOU: Same objection. Answer if you
13 can.
14
TIIE WITNESS: I think that's true, yes.
15 BY MR. HAHN:
16
Q. Okay. Now, at some point today you
1 7 mentioned -- I'm going to look at my notes real quick.
18
A. All right.
19
Q. We were talking about the design review
20 team-21
A. Yes.
22
Q. -- and you mentioned the other experts. I
2 3 think that was the phrase you used. It's my
2 4 understanding that at the trial of this case you will be
25 the person that will testify as the expert for DPW.

Is that accurate?

2
A. I believe it is, yes.
3
Q. SO the other individuals listed in
4 Exhibit 230, namely, Ron Toy, Tom Moffett, Paul Fu, Dick
5 Robertson, Basi]
6
A. Tupyi.
7
Q. -- Tupyi, those are all of the members of
8 your team, correct?
9
A. Yes.

Q. And they assisted you in rendering the
opinions that are set forth in Exhibit 7?
A. Yes.
Q. But you gathered all of the information
fTOm those individuals to ultimately identify the
opinions for DPW.
Is that accurate?
A. Yes.
Q. They will not be testifying at trial as an
expert in this matter?
:tviR. CHOU: Objection. Form.
BY :tv1R. HAHN:
Q. Is it your understanding they will be
called upon to testify?
:tv1R. CHOU: Objection. Form.
:tv1R. STEFANIC: As to their specific role?
Page 153

1
i'v1R. HAHN: No. To render the opinions,
2 expert opinions, for DPW.
3
:tv1R. CHOU: I don't think he's got control
4 of the litigation.
5
THE WITNESS: Yeah.
6 BY i'v1R. HAHN:
7
Q. I just want to know your understanding.
8

9

10
11

12
13
14
15
16
17
18
19
20

21
22
23
24
25

:tv1R. CHOU: Same objection.
THE WITNESS: It's my understanding that
they will not be.
BY:tv1R. HAHN:
Q. Thank you. And the basis for your opinions
that are in Exhibit 7 -- strike that.
The opinions that are set forth in
Exhibit 7 are all based on the material that accompanies
your report, correct?
i'v1R. STEFANIC: Object to form.
i'v1R. HAHN: It's a poor question.
:tv1R. LARKIN: Don't admit that.
1viR. HAHN: But it's true.
BY:tv1R. HAHN:
Q. I just want to make sure I have all of the
information that you base your opinions on, and they're
contained in Exhibit 7.
Is that accurate?
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lvIR. STEFANIC: I'll object to the form of
the question.
BY MR. HAHN:
Q. All of the bases for your opinion are set
forth in Exhibit 7?
MR. CHOU: Object to form.
MR. STEFANIC: Misstates previous
testimony.
THE WITNESS: Yes, I believe so.
MR. HAHN: Thank you.
MR. CHOU: I have a couple -lvIR. HAHN: I'm not done.
JvIR. CHOU: Oh, man. Jumping the gun.
BY lvIR. HAHN:
Q. WGI's been hired by the state. It's my
understanding you were first involved in this project in
May of 2005.
Is that accurate?
A. No.
Q. When exactly did you first become involved?
A. Actually, based on some of these in here
(indicating), in August probably is the first time we
became involved.
Q. Did you -- and that was your involvement
as -- to prepare --
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A.

Official involvement.
How about unofficial involvement?
A. In -- we did the walk-through and prepared
the previously described statement of quaIs in -- I
believe it was in June of 'OS.
Q. June of 'OS. Okay. Thank you. And then
you were later designated as the expert for DPW.
Did you set up a separate billing code or
project once you became designated as the expelt for
DPW?
A. Yes.
Q. SO there's a set of billings or charges for
WGI to DPW related to your work prior to being
designated as the expert.
Is that accurate?
A. Yes.
Q. Do you maintain those billing files or do
you have copies of them?
A. I do not.
Q. Did you write down a time or a billing for
everything you did during that period of time?
A Yes.
Q. And I mean with respect to the BSL
project.
A. Yes. We-Q.

lvIR. HAHN: Are copies of those billings
going to be included in the documents that we'll be
receiving, Jeremy?
MR. CHOU: I don't think so.
MR. HAHN: Okay.
MR. CHOU: You want to make a request for
them?
MR. HAHN: Yes, please.
BY MR. HAHN:
Q. Are your billings detailed as to what you
did?
A. Yes.
Q. And that's true of the other design -- or
review team members as well, they would keep detailed
billing records?
A. Yes. It would all be on the same system.
Q. And is that also true of your efforts after
you were designated as DPWs expert?
A. Yes.
Q. Just give me one mlnute.
Are any of your design review team members
in the WGI life sciences group?
A. Yes.
Q. Okay. And which members are in that group,
which members of your design review team?
Page 157
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A. Ron Toy, Tom Moffett, Paul Fu.
Q. Have you separated your file with respect
to the notes and records you kept prior to being
designated as the expert witness in this matter?
A. No.
Q. SO all of your efforts -- notes,
measurements, anything that you've kept -- are included
in one file?
A. Yes.
Q. Both before being an expert and after being
designated?
A. Yes.
Q. And all of those documents are being
produced either -- they've either been produced today in
the documents labeled MUN 1 through 166 or the CD that
will be forthcoming, correct?
A. No. There are the exceptions that were
noted previously.
Q. The plans and specifications?
A. Yes.
MR. HAHN: I don't think I have anything
further at this point since the deposition is being kept
open and I would like to look at the documents that are
going to be produced -MR. CHOU: Sure.
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1

MR. HAHN: -- to complete the examination.

1

2

.!VIR. CHOU: Sure. Before we go off record I

2

3
4

3 need to make some clarifications.
4
5
EXAMINATION
6 BY MR. CHOU:
7
Q. You previously testified that you were
8 retained in November of 2006.
9
Do you know what the difference is

5
6

7
8
9

10 between -- were you referring to actually being employed
11 as an expert or being designated as an expert in
12 November of2006?
13
A. November of 2006 was when I became aware
14 that -- that I was going to be utilized in the court
15 litigations as an expert witness.
16
By the definition that was just mentioned a
1 7 few minutes ago, I guess I was retained as an expert in
18 July or August, whatever the start date was, of '05.
19
Q. During a walk-through in the summer of
20 2006 -- do you recall a walk-through with members of the
21 attorney general's office and members of the DPW?
22
A. Yes.
23
Q. Was that the first walk-through that you
24 ever had with members of the attorney general's office?
25
A. Yes.

10

11
12
13
14

15
16
17
18
19
20
21
. 22

23
24

25

first meeting, approximately Octobel/November. I think
it was November.
Q. And you've had subsequent meetings with him
since then?
A One.
Q. And when was that?
A. Two or three weeks ago.
Q. And who all was present at those two
meetings?
A. The frrst meeting was Mr. Oberrecht and
myself. It was -- we had never met. It was just a
get-acquainted meeting. The last meeting was
Mr. Oberrecht, myself, and members of YMC whom he had
never met previously.
Q. Which members ofYMC?
A. Rod Markum, Bill Graham, and their office
manager, and I can't -- I have to decline her name. I
think it's Judy Danes or something like that.
Q. Where did this meeting take place?
A. Right here.
Q. Here in this office at Hall, Parley,
Oberrecht and Blanton?
Ii
A. Yes, this particular conference room.
MR. HAHN: And it's my understanding, if I
were to ask about the discussions in those meetings, you
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Q.

Okay. Was it your understanding that the
purpose of the walk-through was to assist in the
litigation?
A. Yes.
Q. With respect to the litigation, do you
understand in 2006 you were acting as an expert in
the -- in consulting with the litigation?
MR. LARKIN: Object to form.
MR. HAHN: Join.
BY MR. CHOU:
Q. Did you understand that?
A. Yes. I was -- yeah. My understanding at
that point was that I would -- was familiarizing the
attorney general's office with what I had -- what my
report was telling them.
MR. CHOU: Thank you.
MR. HAHN: One follow-up.

1 would instmct the witness not to answer?
2
MR. CHOU: Which meetings?
3
MR. HAHN: The meetings with Mr. Oberrecht
4 andYMC.
5
MR. CHOU: Yeah. Yes.
6
MR. HAHN: Thank you.
7
MR. LARKIN: Let's suspend for today.
MR. STEFANIC: I'll just reserve my
8
9 questions for the next deposition, please.
10
11
(Whereupon the deposition suspended
12
at 2:10 p.m.)
13
(Signature requested.)

14
15
16
17

Ii

18

18
19

roRTIffiRE~ATION

20 BY MR. HAHN:
21
Q. Mr. Munio, have you had meetings with
2 2 Mr. Oberrecht relating to your work in this case?
23
A. Yes.
2 4
25
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Q.
A.

And when did you meet with Mr. Oberrecht?
I believe it was in November of '06 was the

19
20

21
22
23
24
25
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STATEOF ____~---------) 55.

COUNTY OF _____________
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I, ALBERT F. MUi\~O, being fma duly swom on
my oath, depose and say:

TI13t I am the witness named in the foregoing
deposition taken the 23rd day of February, 2007,
consisting of pages numbered I to 163, inclusive; that 1
10

have read the said deposition and know !he contents
11

thereof; Liat the questions contained therein were
12

propounded to me; tile answers to said questions were
13

given by mej and that the answers

a'i

contained therein

14

(or as corrected by me tilerein) are true and correct.
15
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9

named in the foregoing deposition was by me duly sworn
10
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11
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12
lbat said deposition was taken down by me in
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14
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15
and Loat the foregoing transcript con taL", a full, true,

16

and verbatim record of said deposition.

17
I further certifY that I have no interest in

18

the event of the action.
19
WITNESS my hand and seal this 9th day of

20
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21
22

MARYANN MATTHEWS
23
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the State ofldaho
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1 anything·- have you thought of anything else that you need
2 to correct or change in your prior deposition transcript?
3
A. I haven't looked at it. I can't really answer
4 that.
5
Q. Okay. But you looked at it shortly after your
6 deposition?
7
A. Yes.
8
Q. Okay. All right. Before we get going rm
9 going to tell you it's my intent to close your deposition
10 today with the exception of aCD we received yesterday had
11 some documents from, I believe your files. And the Bates
12 labels are M-U'N, which I believe stands for Munio, 1254
13 through 2841. We've had some difficulty getting into that
14 file, so I'm only going to keep the deposition open with
15 respect to documents on that disk.
16
A. Okay.
17
Q. Otherwise my intent is to close your
18 deposition so we're done.
19
Since February of 2007 my understanding is
20 that you have remained involved with the biosafety lab.
21
A. Yes, sir.
22
Q. Okay. In what capacity?
23
A. As the project engineer for actual remediation
24 of the facility; bringing it up to snuff and getting it
25 commissioned.
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Whereupon the deposition proceeded as follows:
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Q. And are you the responsible charge for that
process on behalf of Washington Group?
AL MUNro
A. Yes, essentially. I've got aproject manager
a witness having been first duly sworn to tell the truth,
that I answer to, but I am basically in responsible change
the whole truth, and nothing but the truth, testified as
for the project/ yes.
follows:
Q. Okay. I've looked at the time records and the
billing invoices from Washington Group, there's primarily
EXAMINATION
your time that's being billed to the State, there's a
BY MR. LARKIN:
little bit of time by Mr. Bessaw, and I think one or two
Q.. All right. Mr. Munio, you and I last met back
other representatives of Washington Group. Is that··
in February of this year; do you recan that?
~. That's correct, yes.
A. Yes/ sir.
Q. That's correct? Okay. So would mv
Q. That was the occasion of your deposition. My
understanding be correct that you're the primary
understanding is that you reviewed and signed your prior
14· representative for Washington Group in connection with the
deposition transcripti is that right?
15 biosafety lab?
A. Yes.
16
A. Yes, sir.
Q. Okay. And you only had •• as I recall, you
17
Q. Okay. You said your position is project
only had two minor corrections to the transcript?
18 engineer. What responsibilities do you have in that
A. I don't recall the details but probably, yes.
19 regard?
Q. Okay.
20
A. BaSically coordinating with the Department of
A. I think it was probably spelling errors, a
21 Public Works/ and coordinating with our team of
couple of spelling errors.
22 subcontractors/ to get the work accomplished.
Q. But you read the transcript?
23
Q. Okay. Who's doing the design·· design
A. Yeah.
24 modifications for the project?
Q. And in the •• it's been about nine months, has
25
A. There are minimal design modifications
169
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1 applicable, but acombination of iliyself and other members
2 of the Washington Group team when there is anything

3 required.
4
Q. What design changes have you made?
S
A. Primarily the ones that were listed in -- in
6 our December 2005 report with respect to gOing to a
7 pressure-activated control rather than an air volume
8 activated control for the makeup air units.
9
And I've done -- I've initiated some
10 modifications to the control preheat coils. That's pretty
11 much .. and I have modified the existing exhaust duct,
12 22-inch diameter exhaust duct where it goes through the -13 where it goes through the floor joists, existing floor
14 joists. And originally it was 19-inch diameter to clear
15 the joiSts. I modified that to anominally 19 by 25
16 flat-oval duct to maintain aconstant velocity in the duct
17 system to minimize noise generation that was pointed out to
18 be a-- an objectionable problem on the original ductvvork.
19
Q. Anything else you can think of sitting here
20 today?
21
A. No, not really.
22
Q. And the decision to make those design
23 modifications was your decision?
24
A. Yes/ with concurrence of the Department of
25 Public Works.
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Q. Okay. All right. Let's go back to the
2 original question. Can tell me what this.oocument is?
3
A. Yes. It's the configuration of the HEPA
4 filter housings and sound attenuators on the roof.
5
Q. And this plan was designed by who?
6
A. Bya -- adrafting service in Meridian.
7
Q. At who's behest, do you know?
8
A. Acombination of YMC and Washington Group.
9
Q. I see. And this plan shows the current
10 configuration of the ductwork on the roof of the biosafety
11 lab?
12
A. Yes, Sir, that's correct.
13
Q. And that exhaust ductwork is now installed?
14
A. Probably 95-plus percent, yes.
15
Q. Okay, And would you agree with me that the
16 design shown here in Exhibit 499 is different from the
17 design in the original project?
18
A. Yes. I guess I would.
19
Q. Okay. I want to deviate and set Exhibit 499
20 aside for aminute and ask some background questions.
21
I think I know the answer to this but I need
22 to ask you. Do you work for WGI or are you an independent
23 contractor bired by WGI?
24
A. I'm on the direct payroll of Washington Group
25 International.
174
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Q. Sure. In other words/ you recommended the
design modifications?
A. Yes, sir.
Q. Okay. I've also seen some documentation where
there are columns that purport to affix responsibility for
construction versus design. Are you familiar with those
types of spreadsheets?
A. Yes.
.Q. And kind of asimilar question/ is it your
call with respect to what falls within either of those two
columns?
A. Generally, yes.
Q. All right.
(Exhibit No. 499 marked.)
BY MR. LARKIN:
Q. Can yOy identify Exhibit 499?
A. Yes, sir.
Q. What is it?
A. It's the HEPA filter housing on what I cal!
roof two of the..
(Cell phone ringing.)
MR. LARKIN: Do you need to take abreak?
Let's take abreak.
(Brief recess.)
BY MR. LARKIN:
173

1
Q. And who hired •• have you been hired to
2 testify at the trial of this matter?
3
A. Pardon me.
4
Q. Have you been hired to testify as an expert at
5 the tria! of this matter?
6
A. I have been contacted by -- yes, by
7 Oberrecht's office and through the company, through
8 Washington Group, yes.
9
Q. In other words/ Hall Farley retained WGI/ and
10 you specifically, to testify as an expert at the upcoming
11 trial?
12
A. That's my understanding of the situation, yes.
13
Q. Okay.
14
(Exhibit No. 500 marked.)
15 BY MR. LARKIN:
16
Q. Exhibit 500 appears to be aRequest for
17 Information to your attention. Is this aformat of a
18 document that was created for the biosafety lab project?
19
A. Actually it's -' it's astandard Washington
20 Group International document.
21
Q. Okay. Why don't you walk me through this
22 format and tell me what the information refers to.
23
This is a.. let's start with/ do you know who
24 drafted this document?
25
A. Yes, his name should have been on here
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1 somewhere. It would have been by Steve Dean. It would be
2 down under Originator about 60 percent of the way down the
3 page.
4
Q. Onl I see it. Dated June 12, 200l?
5
A. Yes, sir.
6
Q. Okay. And at the bottom ., as I understand
7 this document, Mr. Dean submits the Request for Information
8 and then YOUI as the project engineer, respond to it at the
9 bottom?
lOA. That's correct.
11
Q. And so from the·· about two-thirds ofthe way
12 down the document there's adouble line. And below that it
13 says Resolution and continues on. Do you see that?
14
A. Yest sir.
15
Q. Am I correct to assume that the information
16 below the double line is information that you inserted into
17 the Request for Information?
18
A. Yes, sir, that's correct.
19
Q. Okay. So where it says resolution design
20 change, yes. That's your ••
21
A. Well, it gives you the option of checking -22 the standard form gives you the option of checking yes or
23 no.
24
Q. Okay.
25
A. In this case I did not -- I did not envision
176
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1 Bill Graham?
2
A. Pardon me?
3
Q. From you to Mr. Graham?
4
A. Bill Graham, yeah.
5
Q. Okay. Not BiIlYI Billi right?
6
A. Bill Graham.
7
Q. And Steve Dean; right?
8
A. And Steve Dean.
9
Q. Okay. Both Mr. Graham and Mr. Dean are at
10 YMC?
11
A. Yes.
12
Q. I see. You can take aminute to read through
13 the e-mail. My question for you is what the subject of
14 this e-mail is.
15
A. The subject of the e-mail is approval of the
16 replacement Flanders filter housings that were installed on
17 the facility.
18
Q. Okay. And the filter housings that were
19 placed onto the facility that's being addressed by this
20 e-mail-·
21
A. Yes.
22
Q... were those new housings, or were they-·
23
A. Yes/ sir.
24
Q. Or were they reused housings?
25
A. They were new housings.
178
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1 it as adesign change.
Q. I see, so you checked no?
2
3
A. I checked no.
Q. Okay. What's the issue that's addressed by
4
5 this Request for Information?
A. The issue is the request to standardize on the
6
7 use of 16-gauge stainless steel material for the entire
8 system, where the speCification said as aminimum it should
9 be 1S-gauge.
Q. Okay. And do you know why the request was
10
11 made to use l6·gauge instead of lS-gauge?
12
A. Yes. It's primarily to -- to improve the
13 integrity of the welding material. There's less potential
14 for warpage and whatnot as the material is slightly
15 heavier.
Q. I see. And you approved that request?
16
17
A. Yes, I did.
18
Q. And so the gauge of steel that's installed in
19 the biosafety lab, as far as the stainless steel is
20 concerned, is in fact l6-gauge currently?
21
A. Yes, sir.
22
Q. I see.
23
(Exhibit No. 501 marked.)
24 BY MR. LARKIN:
Q. Exhibit 501 is an e-mail from you to _. is it
25
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Q. Okay. Why was there aneed to use new
housings?
A. Because the housings that were originally .
specified did not meet the newest esc recommendations with
respect to scanability, individual scanability of the HEPA
filters.
Q. And who made that determination; was that you
or ••
A. I did.
Q. Okay. How did you go about making that
determination?
A. As part of the review and modification process
I researched and reviewed every existing component with
respect to potential for reuse to ensure that it would, in
fact, meet the requirements of the project before I
authorized Ytvle to reinstall it. And in this case -. go
ahead.
Q. I don't want to cut you off.
A. No, that's fine.
Q. Okay. You referred to some standardsl tllougn.
Did yo !I refer to certain standards in doing that review?
A. The esc and NIH standards, yes.
Q. Where did you find those?
A. On the Internet.
i~R. ANDERSON: Are you saying esc or CDC?
179
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THE WITNESS: CDC
2
MR. ANDERSON: I just couldn't hear what you
3 were saying,
4
THE WITNESS: I've got some damage to my vocal
5 cords. I don't come through too well sometimes,
6
MR. ANDERSON: But it's CDC?
7
THE WITNESS: CDC and NIH,
8 BY MR, LARKIN:
9
Q. And is it your understanding that the facility
10 was to be designed to the CDC and NIH standards?
11
MR. ANDERSON: At what pOint in time? The
12 question is vague.
13 BY MR. LARKIN:
14
Q. At any point in time.
15
MR. ANDERSON: The question is vague.
16
-THE WITNESS: Yes, but there was -- there was
17 .- in respect to that there was achange from edition four
18 to edition five. And my modification was related to
19 edition five.
20 BY MR. LARKIN:
21
Q. I seel so your design met edition five in your
22 assessment?
23
A. Yes, sir.
24
Q. Okay. Let me ask you your understanding. Is
25 it your understanding that as originally designed the
180
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1 biosafety lab was to meet any CDC or NIH standard?
2
MR. ANDERSON: Object to the form; lack of
3 foundation.
4
MR, OBERRECHT: You can go ahead and answer.
5
THE WITNESS: Yes.
6 BY MR. LARKIN:
7
Q. And what's that understanding?
8
MR. ANDERSON: Same objection.
9
. THE WITNESS: The prevalent version of the CDC
10 standards, when the design was done, would have been
11 version four.
12 BY MR, LARKIN:
13
Q. And the design should have met version four of
14 the CDC standards?
15
A Yes.
16
Q. Referring back briefly to Exhibit 500, the
* _-17 stainless steel gauge issue from lS-gauge to 16-gaugei did18 that have acost impact on the project?
19
A. No, sir.
20
Q. Are you certain of that?
21
A. Yes. Well, yes, Sir; with respect to at that
22 point in time that's correct, yes.
23
Q. What do you mean by "at that point in timet'
24
Do you know whether there's acost difference
25 between 16-gauge and IS-gauge stainless steel?
181

1
A. I have no doubt that there is.
2
Q. SO I'm just trying to understand why; the
3 basis for you saying there was no cost impact.
4
A. Because I can't tell you whether or not that
5 was arequest prior to or after. I can't tell whether the
6 priCing that was included by YMC was based on 16- or
7 1S-gauge.
8
My response is that with respect to the
9 contracted amount with the State of Idaho, there was no
10 change in cost.
11
Q. Just so I understand. In other words, what
12 you're saying is the cost of the 16-gauge stainless steel
13 may have already been included in YMC's number?
14
MR. ANDERSON: Object to the form; calls for
15 speculation.
16 BY MR. LARKIN:
17
Q. Is that what you're saying?
18
MR. ANDERSON: Same objection.
19
THE WITNESS: As I said, I don't know. But if
20 it was not, it was a cost that was absorbed by YMC for
21 their convenience,
22 BY MR. LARKIN:
23
Q. For YMC'S convenience? .
24
A. Yes.
25
(Exhibit No, 502 marked.)
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1 BY MR, LARKIN:
2
Q. Okay. Exhibit 502 is aNonconformance Report
3 form that's filled out. Was this form created for the
4 biosafety lab project?
5
A. It's, again, pretty much astandard Washington
6 Group International form that was modified alittle bit to
7 suit the biosafety lab facility, yes.
8
Q. Okay. Did anybody ask you to modify it to
9 suit that facility?
10
A. No.
11
Q. Are you the one that modified the form for the
12 facility?
13
A. I modified the form to put the proper names at
14 the bottom.
15
Q. Okay. On the first page about two-thirds of
16 the way down it says cause, colon, And then it's got three
17· areas there; construction deviation, subcontractor
18 deviationl and design deviation. Do you see that?
19
A. Yes.
20
Q. Is that amodification to the standard from?
21
A. No.
22
Q. I see. With respect to Exhibit 502, do you
23 know who filled this out?
24
A. Yes. Up in the upper right-haod corner it
25 says Steve Dean filled it out.
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Q. I see. So it would have been Mr. Dean that
filled in the information including the check by design
deviation?
A. No. I believe I filled -- I can't recall, but
he may have filled that in, yes.
Q. Or it may have been you?
A. It may have been me.
Q. Do you remember what the issue •• just in
summary what the issue was that's being addressed by
Exhibit 502?
A. Yes. There were -- there were cross
connections in the drainage system from the BSL lab betvveen
the -- what I'll call the house sewer which goes directly
to the City of Boise sewer system, and the contaminated
sewer which is the collection of materials from the BSL-3
laboratory and routed to the storage tank in the basement
for verification that it's not contaminated before it's
released to the city sewer.
Q. And in your assessmentl the issue here was you
thoughtthat those lines should be separated?
A. That wasn't my thought, that's an
International Plumbing Code requirement.
Q. Okay, And so that was achange to the
original design in separating those?
A. Well, it's atwo-pronged sword. Yes, there
1M

1
A. An NCRR is aresolution to the NCR. It's a-2
Q. Okay.
3
A. It's achange order form that the Department
4 of Public Works uses.
S
Q. Okay. And you go on to say such as the
6 repiping of floor funnel drains. Is that the issue we were
7 just talking about with respect to .•
8
A. Yes.
9
Q... Exhibit 502?
10
A. Yes.
11
Q. Okay. I want to talk about •• then you go on
12 to say work completed, colon, and there's anumber of items
13 below that.
14
I want to talk about afew of those. Item
15 number five talks about fabrication of new stainless steel
16 exhaust ductwork. Your second sentence say initial
17 independent inspection of weld quality by DPW consultant
18 occurred on August 22, 2007.
19
Who was the independent inspector of weld
20 quality by DPW?
21
MR. ANDERSON: Which number are we on?
22
MR. LARKIN: Five.
23
THE WITNESS: I can't tell you their name.
24 They were hired separately, and independently, by the
25 Department of PubliC Works. And they did a100 percent
1~
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was -- some of that was erroneous in the original design.
It was also erroneously installed by the contractors who
are required to install in accordance with the
International Plumbing Code.
Q. Do you know what the plan showed?
A. Yes. I said there were some -- there were
some deviations from the design. I mean, there were some
errors in the deSign.
Q, Okay. And in facti the installation, the
construction, was per the plans and specifications for this
it.em of construction.
A. It was per the plans and specifications. It
was also counter to the International Plumbing Code.
(Exhibit No. 503 marked.)
BY MR. LARKIN:
Q. Okay. Exhibit 503 is an a-mail from you to
Elaine Hill with CCs to others, And the first two pages,
the only two pages of this exhibit, are •. it says there's
a summary of design and construction activities.
A. That's correct.
Q, In the first paragraph yOl! say, note that the
schedule has again been expanded to depict significant work
scope additions necessary to correct identified
deficiencies submitted as NCRR's, that's •• what are those,
notices of •• what's an NCRR?
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1 inspection of all the welds on the project; both in Y~1C's
2 shop and field installed.
3 BY MR. LARKIN:
4
Q. Okay. So in other words, there was an
5 inspector at the YMC shop during all welding for the
6 biosafety lab project?
7
A. No.
8
Q. Was it spot inspections?
9
A. He, as I understand it, he visited the shop on
10 aweekly basis and inspected all welding that had completed
11 -- been completed since his last visit prior to its
12 delivery to the field.
13
And then he did asimilar operation in the
14 field from pretty much on awhen-called-by-the-Department15 of-Public-Works -- but I think it was pretty much on a
16 weekly basis •. to inspect the welds that had been
17 completed in the field.
18
Q. I see. And were you present when he was doing
19 some of those inspections?
20
A. The initial inspection on August 22nd, yes;
21 subsequently, no.
22
Q. What did you observe on August 22nd? How did
23 he go about doing his inspection?
24
A. I just -- because of my role as the project
2S engineer I felt like I wanted to witness what was going on.

187

BUR.NHAM HABEL & ASSOCIATES, INC. (208) 345-5700

OF AL MUNIO (VOLUME
, _

SHEET 4

PAGE 188

_ _ _ _ _ _- - , _

1 'That was my total role was apresence while the inspection
2 was being done by the Department of Public Works retained
3 inspector.
4
Q. Okay. You don't know the name of the
5 inspector? Is It Mark Bell?
6
A. No, it was not Mark Bell.
7
Q. 00 you know the name of the inspector?
8
A. I do not. The Department of Public Works
9 could provide that information to you. It's alocally
10 located certified welding inspector that was retained by
11 DPW to ensure that the integrity -. because of all the
12 issues on the welding the first time around .. the
13 integrity of the welding that was done by YMC met
14 expectations.
15
Q. Do you have documentation that would show the
16 name of that inspector?
17
A. I personally do not, butthe Department of
18 Public Works does. I have seen the reports. I was not
19 provided copies of the reports.
20
Q. SO just to back up. I understand that you
21 were only present on August 22, 2007, to observe one
22 inspection of welding?
23
A. The initial inspection in the YMC shop, that's
24 true. rwas at the site afew times when the inspector
25 performed his work there. When he was completed I would
1~

1
Q. You mentioned awelding procedure and welding
2 certification. What welding procedure? Is that adocument
3 that exists for this ••
4
A. Yes.
5
Q. -- current effort with respect to the
6 biosafety lab?
7
A. Yes.
8
Q. What does it look like?
9
A. It would be a-. it should be awritten
10 document.
11
Q, Entitled something like welding procedures?
12
A. Yeah. Probably have anumber. r don't know,
13 I don't know what the number is. I don't believe I got a
14 copy of it in my files. If I do it's in that CD that we
15 presented to you.
16
Q. Okay, You don't think you do?
17
A. I don't recall having acopy of it. The
18 normal procedure that .. is that the welding procedure, his
19 qualification, and the weld operator qualifications be
20 retained at the point of work, which would be the YMC shop
21 and the field. That was my instructions to Y~'C when they
22 commenced work on this job. And I assume that's what
23 prevails.
24
Q. Who specified the welding procedure?
25
A. Early on I did. In fact, I think it was a

.
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1 ask him results or status and he either showed me his log
2 and his comments, or give me averbal response to it. But
3 I did not •. it was not aprereqUisite that I be there for
4 every inspection, and I was not.
5
Q. Okay. Certainly there were some welds that
6 needed corrective measure taken?
7
A. Not aone.
8
Q. What did you observe on August 22no? What
g process did he go through to do the inspection? Was he
10 just standing there watching somebody weld?
11
A. No.
12
Q. What did he do?
13
A. He physically inspected all the completed
14 welds. He reviewed the welding procedure and its
15 qualification data that .- the welders's documentation.
16 And then he physically inspected both the interior and
17 exterior of all completed welds.
18
Q. How did he do that? Just physically what did
19 you observe?
20
A. I don't do welding inspection, but he had
21 inspection mirrors, he had fiashlights, and he physically
22 looked at them on both the interior and the exterior.
23
Q, Okay, Did he have ablue light with him?
24
A. I can't recall. I can't tell you all of the
25 tools that he had. Again, that's not my area of expertise.
189
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1 retainage from either the addenda or subsequent
2 documentation on the original job. Would be in accordance
3 with AWS ..
4
Q, D9.1?
5
A. 09.1, right.
6
Q. And subsequent to that did the welding
7 procedure change?
8
A. No.
9
Q. And so currently you believe that YMC, or in
10 connection with YMC's work on the project, they were
11 following AWS 09.1?
12
A. Yes.
13
Q. On all welds?
14
A. Yes.
15
Q, I see. Certifications, do you know what
16 certifications were required on the part ofYMC?
17
A. Well, each weld operator that performed work
18 on the job would have had to be qualified in accordance
19 with the D9.1 requirement.
20
Q. And to your knowledge, do you know whether YMC
21 maintains those certificates?
22
A. Yes, they do.
23
Q. Okay, Back to Exhibit 503. Item number six
24 talks about new HEPA housings and new sound attenuators.
25 Is that issue relating to the roof layout that we looked
191
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A. Yes, sir.
Q. Okay. Item number seven is relocation of
plumbing piping. What is that?
A. There was some potential problems and
interferences betNeen some of the plumbing vent piping, as
I recall, and the ductwork. And it was easier to relocate
the vent piping than it would have been to modify the
ductwork.
Q. That was adesign change?
MR. ANDERSON: Object to the form.
THE WITNESS: I·- no, I would not call that a
design change. I would call that aconstruction
modification to suit the existing, especially on aremodel.
BY MR. LARKIN:
Q. Let me drill down on that alittle bit.
The plumbing piping that you're talking about
being relocated, that was being relocated from the position
it was in in the original plans and specifications'·
MR. ANDERSON: Object to the form.
MR. LARKIN: .- is that right?
MR. ANDERSON: Lack of foundation.
THE WITNESS: Yes. I don't recall specific
details of this at this point in time[ but that would be my
assumption, yes.
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1 those humidifiers,
Q. Is it your testimony that the location of the
3 humidifier cabinets was not per the original plans and
4 specifications?
5
MR, ANDERSON: Object to the form; assumes
6 facts not in evidence.
7
THE WITNESS: Well, I don't --j believe that
8 per the original plans and specifications the humidifiers
9 were supposed to be located within the makeup air units.
10
And I don't believe, as aconcession to the
11 original construction effort, that they were because of
12 some UL, or some code labeling requirements they were
13 located external to the cabinet. And I don't think they -14 the actual location was ever shown on the original design.
15 I don't -- I don't know that absolutely, but that's my
16 recollection of the issue.
17 BY MR. LARKIN:
18
Q. Are you aware that there was achange order
19 entered in connection with location of those humidifiers?
20
A. No, I don't recall specifically.
21
Q; Okay. You go on to talk about tests and
22 activities planned. Item number two on the second page
23 talks about architectural inspection slash review slash
24 redesign of the shower area.
25
What was the problem with the shower area?

2
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1 BY MR. LARKIN:
Q. Number eight talks about new HEPA housings.
2
3 Is that also referring to •• is that related to item number
4 six?
5
A. Yes, it is.
Q. Okay. I believe probably the same for item
6
7 number nine. It talks about revised ductwork arrangement
8 at the HEPA filters and sound attenuators on roof number
9 twoi is that right?
10
A. Yes.
Q. Humidifier cabinets at MAU units have been
it
12 relocated and repipedj do you see that?
13
A. Yes.
14
Q. And was the location of the humidifier
15 cabinets changed from the original design in connection
16 with your rework?
17
A. No, sir.
18
Q. What was changed? What was relocated and
19 repiped?
20
A. The installation as it existed violated not
21 only what was shown on the drawings, but the manufacturer's
22 recommendations for installation of the humidifiers. We
23 relocated the humidifiers to accommodate -- that were
24 existing equipment and reused -- to accommodate both the
25 original design and the requirements of the manufacturer of
-
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1
A. There was -- the shower enclosure itself did
2 not meet the requirements of the original specifications.
3 And we were _. and also was not of the material that was

4 specified. And we were reviewing that to determine how to
5 best bring it into conformance.
6
Q. Wasn't made of the material specified? What
7 specifically are you talking about?
8
A. It was specified to be astainless steel
9 shower enclosure doors, and they're anodized aluminum.
10
Q. Entry / exit areas, what's •• what are you
11 referring to there?
12
A. To accommodate in the entry/exit areasl
13 because of the cabinetry that is installedl there were some
14 clearance deviations for ADA[ conformance to ADA for
15 access. And the easiest way to remedy it would be to put
16 in electric door actuators, And that's what we were _.
17 that's what it's referencing there.
18
Q. Okay. Electric door actuators were not
19 required in the original design?
20
A. No, sir.
21
Q. Fire wall requirements. What type of redesign
22 was going on with fire wall requirements?
23
A. There was no redesign with respect to fire
24 wall reqUirements. It was correction of deficiencies back
25 in the area of _. of emergency exit 119 to utilize aUL
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1 listed comp6nent rather than acouple layers of sheetrock
2 as existed.
3
It was also alocation of aduct counter to
4 what was shown on the drawings, that penetrated the fire
5 wall and entered into the area to serve the adjacent
6 laboratories. And we were reviewing that for code
7 compliance.
8
Q. Okay. Number three, fabrication work
9 associated with the installation of handrail and an access
10 ladder to roof number three.
11
A. Yes.
12
Q. That's something that was not required on the
13 original designj is that right?
14
A. It is required by OSHA. It was not shown on
15 the original design.
16
Q. You don't fault the contractor for that{ do
17 you?
18
A. Partially.
19
Q. Really. On what basis?
20
A. On the basis that the contractor should
21 understand OSHA requirements and he should at least bring
22 it to the attention of the designer if they missed it.
23
Q. Ultimately would you agree with me that it's
24 the designer's responsibility to design aproject for OSHA
25 compliance?
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original files?
A. No! I had reviewed -- I had scanned the
original files in 2005.
Q. Okay.
A. I did not copy. And I had just reviewed them
in the DPW offices.
Q. I see. But those files were always available
to you between 2005 and the present day?
A. No, sir. After we entered into contract in
roughly March or April of 2007. We did not have access to
those files because of some concerns about competitive
pricing or some issue, as I understood it.
Q. Okay. Just so I get this right. You didn't
have access to the original DPW files between what dates?
A. I completed my report in December of 2005. We
really had no reason to -- may have had access! but had no
reason to access those files until we were contracted to do
the remediation work -Q. I see.
A. _. in roughly -- I think it was April, May/
June/ 2007.
Q. SO from December of 2005 through Mayor June
of 2007{ you did not access the DPW files?
A. I had no reason to. It was adormant issue.
Q. Item number six{ an automated duct low-point
198
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1
MR. ANDERSON: Object to the form.
2
THE WITNESS: Yes/ I would agree to that.
3 BY MR. LARKIN:
4
Q. Number five{ procurement and installation of a
5 new magnetic drive tefzellined recirculation pump and
6 super chlorination equipment. What's that?
7
A. That's with respect to the contaminated waste
8 storage tank in the basement. The pump that was installed
9 is roughly one-third the capacity of what was specified.
10 And we replaced it with what was specified.
11
Q. Are you aware of whether or not the pump that
12 was installed was approved by the design team?
13
A. I am not. I·- on every item I did not go
14 back through and research the volumes and volumes -- in
15 fact/ I didn't have access until very late in the game to
16 the original files.
17
Q. When did you first have access to the original
18 files?
19
A. Whenever -- whenever it was released through
20 channels.
21
Q. What year{ do you remember?
22
A. Oh, it was this year.
23
Q. It was in 2007?
24
A. Yes.
25
Q. And prior to that time you never reviewed the
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1 drainage system to operate in concert with redundant fans
2 cycling is being priced. Who was pricing that? Was that
3 YMC?
4
A. Combination of YMC and myself/ yes.
5
Q. And was there an automated duct low-point
6 drainage system specified in the original plans and
7 specifications?
8
A. No, sir. There were manual drain systems
9 specified-10
Q. All right, number nine _.
11
A. -- that were not installed.
12
Q. Number nine, reconfiguring of the piping -13
MR. ANDERSON: I'm sorry. I couldn't hear
14 that last part. I apologize. Did you say they weren't
15 installed?
16
THE WITNESS: Yes, sir.
17
MR. LARKIN: I'm going to move to strike;
18 that's not responsive to my question.
19 BY MR. LARKIN:
20
Q. Number nine, reconfiguring of piping on
21 discharge side of HEPA filter F03 on roof number one.
22
Is that{ again, relating to the duct layout
23 issues?
24
A. No/ sir.
25
Q. What is that?
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A. That's with respect to the plumbing venting
system.
Q. And what specifically?
A. There's a HEPA filter on the contaminated
waste plumbing venting system to ensure that no accidental
release of contaminates to the atmosphere,
Q. And how was the piping reconfigured?
A. In two ways. There was no supporting on the
original installation. And also did some modification of
the piping to allow testing and inspection of the filters
11 in accordance with CDC recommendations. '
12
Q. What type of modification allowed you to do
13 that?
14
A. Adding basically abypass so that there was a
15 way to pressure test the filter.
16
Q. Do you remember the issue of black flow valve
17 , leaks arising on the p~oject?
18,f.'J'r~;A. Yes. ' .
19
Q. What do you recall about that issue?
20
A. The -. the back flow preventors that were
21 installed, when there was afluctuation in the general
22 system water pressure, be it from the Boise water
23 corporation source or from flushing of toilets elsewhere in
24 the facility, the back flow preventor would leap, spit
25 water out onto the floor.
200
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1 general design issues.
2
Q. Okay. I see you refer to others for welding
3 expertise.
4
A Pardon me,
5
Q. Number one, you refer to •• defer to others
6 for welding expertise. And I think you've already said you
7 don't consider yourself as awelding expert.
8
A. That's true.
9
Q. Okay. Are you familiar with Steve Wiggins?
10
A. I've never met him, but generally, yes.
11
Q. What is your general understanding of who he
12 is?
13
A. My understanding is that he is a-- probably a
14 person similar to myself working for Newcomb and Boyd, a
15 consulting firm out of -- I believe out of Atlanta,
16 Georgia. And who was -- who did some review of the design
17 and conditions of this project, and more specifically my
18 report.
19
Q. Do you know whether Mr. Wiggins has more
20 experience with respect to biosafety lab projects than you
21 do?
22
MR. ANDERSON: Objection; vague.
23
THE WITNESS: I don't know Mr. Wiggins. I
24 couldn't respond to that.
25 BY MR. LARKIN:
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1
Q. And what design change was made to remedy
2 that?
3
MR. ANDERSON: Object to the form.
4
THE WITNESS: I guess I wouldn't call it a
5 design change but the .. in accordance with the
6 manufacture's recommendations in the installed
7 spring·loaded check valves on the inlet to the backfiow
8 preventor to basically modify the -- the fiuctuation impact
9 on the -- on the back flow preventor.
10 BY MR, LARKIN:
11
Q. In October of this year you submitted aletter
12 to Phil Oberrecht •• and I'll show you, I don't need to
13 mark this. It's at the end of·· page 20 on the top
14 right-hand side. Do you see that?
15
A. Yes.
16
Q. Okay. You prepared this letter dated October
17 16, 2007j is that right?
18
A. Yes/ sir.
19
Q. And that was prepared in your capacity as a
20 proposed expert retained by Mr. Oberrecht's offtce? '
21
A. Yes.
22
Q. What were you asked to do?
23
A. To respond to a.. aseries of commentary
24 letters that were received from avariety of other people
25 related to weldment quality, sheet metal quality, and
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1
Q. Okay. And we've covered your experience in
2 the prior deposition so I'm not going to replow that
3 ground.
4
A. Yes.
5
Q. If you could turn to page 2of your letter.
6 Item number E, there's adiscussion of white rustj do you
7 see that?
8
A. Yes.
9
Q. And you say·· there's four lines there. The
10 last sentence says amore probably candidate has been
11 identified. What is the more probable candidate?
12
A. Leakage of glycol solution due to aleak in
13 the preheat coil in the makeup air unit.
14
Q. Item I on that same page says that •• or you
15 say anthrax processing is not the design basis. Who told
16 you that?
17
A. The Department of Health &Welfare.
18
Q. Who specifically?
19
A. I can't recall if it's Dr. Hudson, or AI
20 ~dfl~:6:fChris Motley, or acombinatLon of all of them.
21
Q.AII right. "
'.
22
MR. LARKIN: Why don't we take aquick break.
23
(Brief recess.)
24
(Exhibit No. 504 marked.)
25
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1 BY MR. LARKIN:
2
Q. Okay. Mr. Munio! Exhibit 504 is aseries of
3 four photographs of weidsl and you've already testified
4 you're not awelding expert, but I want to test the
5 of your knowledge with respect to welds.
6
And my question for you is to walk through
7 those four photographs and let me know, based on your
8 experiencel whether you see any deficiencies that you can
9 note just by looking at the photographs.
10
(Brief pause.)
11
MR. LARKIN: I should put on the record we've
12 numbered the pages 1through 4as well. So you can refer
13 to the page by its number reference.
14
MR. CHOU: There seems to be acut off with
15 the DPW on that first page.
16
MR. LARKIN: It printed -- I can get that
17 number for you but -18
MR. CHOU: Are all these ones that we
19 produced?
20
MR. LARKIN: Yeah. Well, I'm not sure.
21
MR. CHOU: It just cut off the DPW numbers?
22
MR. OBERRECHT: Objection, foundation.
23
You can go ahead and answer.
24
THE WITNESS: Without knowing where these
25 photographs were taken, I have -204
_
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1
Q. Page 3.
2
A. Same situation.
3
Q. As page 2?
4
A. And 1, yes.
5
Q, Okay, How about page 4?
6
Let's go back to page 3. Do know what acold
7 lap
8
A. Yes.
9
Q. Does page 3exhibit acold lap?
10
A. It looks like there could be some there.
11
Q. Okay. And page 4, I interrupted you,
12
A. Yes.
13
Q. Do you see any oxidation on page 4?
14
A. Yes.
15
Q. I'm going to show you two pictures that were
16 produced in the DPW project files that I think came from a
17 different project. I just need to know whether that's true
18 or not. I'll give copies to counsel.
19
Unfortunately the Bates label are also cut off
20 on these. DPW 209 somethingl but it shows some rebar forI
21 I suppose, some concrete work.
22
And my only question is whether these are
23 photos from the biosafety lab.
24
A. I have no idea because this would have been
25 part of the original construction.
206
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1 BY MR. LARKIN:
2
Q. Why don't you assume that they're taken on the
3 biosafety lab project. Just use that assumption. And if
4 you can walk through each of the four pages let me know
5 whether you see any deficiencies. If not then let me know
6 that as well.
7
MR. OBERRECHT: Foundation.
8
THE WITNESS: Yeah, I -- it would appear that
9 photograph 1is not -- is marginal.
10
MR. HAHN: Did you say is marginal?
11
THE WITNESS: Marginal quality weld.
12 BY MR. LARKIN:
13
Q. And why do you say that?
14
A. There appears to be some under cut/ and it
15 just doesn't appear to me to be ahigh-quality weld.
16
Q. Do you believe that on page 1the weld would
17 be able to be fixed?
18
A. Anything can be fixed.
19
Q. Okay. How about page 2?
20
A. It looks like someone splotched abunch of .
21 weld trying to patch ahole in aduct, or something. I
22 don't know what -- I don't know what its basiS is, And
23 again, whether it's repairable, I don't know.
24
Q. Does it look like agood weld to you?
25
A. No.
205

1
Q. You haven't done any concrete work?
2
A. That's correct.
3
MR. LARKIN: Okay. Let's go off the record.
4
(Brief recess.)
5
MR. LARKIN: I'm going to turn it over to Mr.
6 Hahn.
7
8
EXAMINATION
9 BY MR. HAHN:
10
Q. Mr. Muniol we met at your prior deposition.
11
A. Yes, sir.
12
Q. Our firm represents SEll Construction and I
13 just have avery few questions until·· or I should say, I
14 may have some issues that I need to resolve with you
15 regarding the documents that we haven't been able to open.
16
A. Understood.
17
Q. But with respect to Exhibit 504·- do you have
18 that in front of you?
19
A. The photographs, okay.
20
Q. Mr. Munio, I understand that the ductwork in
21 the BSl project was demo'd, or cut out and removed from the
22 project.
23
A. Thafs correct.
24
Q. And WGI and YMC replaced the duchNorki is that
25 accurate?
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A. That's correct.
Q. And it's my understanding that was based on a
determination that the welding was deficient.
A. That was one of the issues.
Q. What other issues required demo'ing and
replacing the ductwork as opposed to fixing the ductwork?
A. Well, acute oxidation throughout, holes cut
in the ductvvork for -- in critical areas of the ductwork
that .- to install residential furnace dampers that
compromised the integrity of the ductwork.
Q. I see. So weld quality, such as you found in
Exhibit 504{ were some of the deficiencies that you noted?
A. Yes,
Q. And you or DPW/ in conjunction with your
input/ made adetermination that the·· at least the
welding issues couldn't be fixed as opposed to replaced?
A. The level of repair necessary made it .- it
eQuid have been fixed, yes .- but made it economically
nonfeasible. And it was more economical remove and replace
than it would have been to repair .- remove and repair.
Q. Problems such as are exhibited in Exhibit 504?
A. That's correct.
MR. HAHN: Okay. I have nothing further at
this point.
MR. ANDERSON: I'm fine.
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MR. LARKIN: I think we're done for the day.
1
And, again, subject to only the documents on
2
3 that disk, the deposition is otherwise closed.
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TO:

Shirley Frye
c/o Karen S. Feuchtenberger, Esquire
Commonwealth of Pennsylvania
Department of Education
333 Market Street
Harrisburg, PA 17126

Instructions

A. Please answer the following deposition questions in writing and under oath to
the best of your ability before a notary public authorized to administer oaths by
the Commonwealth of Pennsylvania. Where helpful or necessary, feel free to
rely upon or consult any documents or records within your possession or control
or in the possession or control of the Pennsylvania Department of Education, but
when doing so, please indicate in your answer what documents you relied upon
or consulted and include copies of any such documents when you return your
answers.
B. Please return your answers, signed under oath, via certified mail to Mr.
Richard Saxe. Esquire. at the offices of Thorp Reed & Armstrong. LLP, One
Oxford Centre, 301 Grant Street, 14th Floor. Pittsburgh. PA 15219-1425 within
twenty (20) days of receipt.

Deposition Questions
1. What is your position at the Pennsylvania Department of Education
(hereafter "DOE")?
Clerk Typist 3 - Secretary to the Chief ofthe Division of Program Services in the
Pennsylvania Department of Education.
2 How long have you held that position?
I started at this position on April 12, 2004.

3

Exhibit "D"

3. What are your primary duties at the DOE? If they do not differ from the
"Description of Duties" set forth on Exhibit 1 hereto, which was received
from the DOE on December 14,2007, please indicate that there is no
difference and/or indicate whether there are any additional duties.
No difference; however, I want to note that I do not work for the Division of Private
Licensed Schools, a separate and distinct division within the Pennsylvania Department of
Education .

. 4. Is there currently a college, university. trade, professional or technical
school, or institute of higher education of any kind in the Commonwealth
of Pennsylvania known as the 'Western Pennsylvania Technical College"?
Yes /8(circle one)
Additional Explanation (if any): To'the best of my knowledge, there is currently no
college, university or seminary by the name of "Western Pennsylvania Technical
College" that is legally operating in the Commonwealth of Pennsylvania.

5. Has there ever been a college, university, trade, professional or technical
school or institute of higher education of any kind in the Commonwealth of
Pennsylvania known as the 'Western Pennsylvania Technical College"?
Yes I@circle one)
Additional Explanation (if any): To the best of my knowledge, there has been no
college, university or seminary by the name of "Western Pennsylvania Technical
College" that legally operated in the Commonwealth of Pennsylvania.
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6. Does the DOE have any record of any educational institution known as the
"Western Pennsylvania Technical College" existing at any time?
Yes

I~) (circle one)

.

AdditionafExplanation (if any): To the best of my knowledge, the Division of Program
Services has no record of a degree-granting institution by the name of "Western
Pennsylvania Technical College" existing as a legally authorized college, university or
seminary.

7. A spreadsheet entitled "Closed Colleges/Universities" received from the
DOE on December 14, 2007 is attached hereto as Exhibit 2. Please review
Exhibit 2 and answer the following questions:
a' What information is contained in this spreadsheet?
To the best of my knowledge, the infonnation contained in Exhibit 2 is the infonnatiori
that the Division of Program Services has on record for colleges, universities and
seminaries legally operating in Pennsylvania that includes the date founded, date closed,
reason for closing, fanner name, name change and contact infonnation.

b. What is the source for such information?
To the best of my knowledge, the source of this information is a variety of historical
records and files that have been kept over time in the Division of Program Services to
assist us in keeping a record ofthe colleges, universities and seminaries that were legally
authorized to operate a degree-granting college, university or seminary in Pennsylvania.

c. What dates are covered by this information?
To the best of my knowledge, the range ofinfonnation covered in this file is from 1821
to December 14,2007.

d. Is Exhibit 2 maintained by the DOE in the course of its regularly
conducted official activities?
Yes.

e. Is the "Western Pennsylvania Technical College" listed in Exhibit 2?
If so, please indicate the page or section.
No, "Western Pennsylvania Technical College" is not listed in Exhibit 2.
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f. Do you have any reason to believe that, if any institution known as
the "Western Pennsylvania Technical College" ever did exist in the
Commonwealth of Pennsylvania, it would not be listed in Exhibit 2?

No, I have no reason to believe that "Western Pennsylvania Technical College" would
not be listed in Exhibit 2.

8. A document entitled "Operating Institutions of Higher Education in
Pennsylvania" received from the DOE on December 14,2007 is attached
hereto as Exhibit 3. Please review Exhibit 3 to answer the following
questions:
a. What information is contained in this document?

To the best of my knowledge, all the degree-granting institutions that were legally
authorized to operate in Pennsylvania as of July 2006 are listed in this document.
b. What is the source for such information?

To the best of my knowledge, the Department of Education has letters signed by the
Secretary of Education giving a certificate of authority that allows these colleges,
universities and seminaries to grant degrees and to legally operate in Pennsylvania. This
document also includes private licensed schools that are authorized to award specialized
associate degrees but which are not eligible to award academic degrees.
c. What dates are covered by this information?

To the best of my knowledge, the information in Exhibit 3 was current as of July 2006.
d. Is Exhibit 3 maintained by the DOE in the course of its regularly
conducted official activities?

Yes.
e. Is the "Western Pennsylvania Technical College" listed in Exhibit 3?
If so, please indicate the page or section.

No, "Western Pennsylvania Technical College" is not listed in Exhibit 3.

f. Do you have any reason to believe that, if any institution known as
the "Western Pennsylvania Technical College" currently exists in
the Commonwealth of Pennsylvania and is authorized by the DOE
to issue degrees, it would not be listed in Exhibit 3?

6

No, I have no reason to believe "Western Pennsylvania Technical College" would not be
listed in Exhibit 3.

9. A document entitred "State Board of Private Licensed Schools 2007
Pennsylvania Directory of Private Licensed and Registered Schools"
received from the DOE on December 14, 2007 is attached hereto as
Exhibit 4. Please review Exhibit 4 to answer the following questions:
a. What information is contained in this document?

Because I do not work in the Division of Private Licensed Schools, I can only sunnise
that this document is maintained by that Division to identify currently licensed career and
trade schools.

b. What is the source for such information?
Because I do 110t work in the Division of Private Licensed Schools, I cannot speak to
what they use as the source oftheir information.
c. What dates are covered by this information?

Because I do 110t work in the Division of Private Licensed Schools, I can only sunnise
that Exhibit 4 lists career and trade schools licensed as of March 2007.
d. Is Exhibit 4 maintained by the DOE in the course of its regularly
conducted official activities?

Because I do not work in the Division of Private Licensed Schools, I can only sunnise
that Exhibit 4 is maintained in the course of its regularly conducted official activities.

e. Is the 'Western Pennsylvania Technical College" listed in Exhibit 4?
If so, please indicate the page or section.
No.
f. Do you have any reason to believe that, if any institution known as
the "Western Pennsylvania Technical College" currently exists in
the Commonwealth of Pennsylvania, it would not be listed in Exhibit
4?

Yes, I have reason to believe that "Western Pennsylvania Technical College" should not
and would not be listed in Exhibit 4 because currently authorized colleges would not be
listed in this document. Only currently licensed career and trade schools should be listed
in this document.

7
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10. Does the DOE have any records for a college, university, trade,
professional or technical school or institution of higher learning of any kind
located in the Commonwealth of Pennsylvania, whether now or at any
time in the past, known as the 'Western Pennsylvania Institute of
T echnology"?

I can only respond for the Division of Program Services. To the best of my knowledge,
the Division of Program Services has no record of a college, university or seminary as
having been authorized under the name "Western Pennsylvania Institute of Technology."
a. If so, when was it in existence?

N/A
b. If so, what level of degrees, if any, was it authorized by the DOE to
offer?

N/A
c. If not, when did it go out of existence?

N/A
d. Has it ever been known under any other name?

N/A

11. Does the DOE have any records for a college, university, trade,
professional or technical school or institution of higher learning of any kind
iocated in the Commonwealth of Pennsylvania, whether now or at any
time in the past, known as the "Dean Institute of Technology"?

I have read in Exhibit 4 that "Dean Institute of Technology" is listed as being currently
licensed by the Division of Private Licensed Schools. "Dean Institute of Technology"
cannot legally be both a private licensed school and an authorized college, university or
semmary.
a. if so, is it stir I in existence?

Because "Dean Institute of Technology" is listed in Exhibit 4, I can only surmise that it is
still in existence.
b. If so, what level of degrees, if any, is/was it authorized by the DOE
to offer?

8

To the best of my knowledge, private licensed schools may only legally award
occupational associate degrees known in Pennsylvania as "specialized associate" degrees,
not academic degrees. Exhibit 4 does not specify whether "Dean Institute of
Teclmology" awards specialized associate degrees.

c. If not, when did it go out of existence?
N/A

d. Has it ever been known under any other name?
Because I do not work in the Division of Private Licensed Schools, I cannot speak
authoritatively about the history of the "Dean Institute of Technology."

12. Does the DOE have any documents in its records or access to any
information about a student by the name of Albert Munio or AI Munio who
attended any college, university, trade, professional or technical school or
other institution of higher learning located in the Commonwealth of
Pennsylvania?
Yes

I

e

(circle one)

Additional Explanation (if any): To the best of my knowledge, the Division of Program
Services does not have records about a student by the name of Albert Munio or Al
Munio.
a. If your answer to Question 12 was yes, please include an
explanation of whatever information DOE has and include with·
your answers official and/or certified copies of any documents
relating to this student.
N/A

1. If any documents are produced in response to this question,
please indicate document-by-document whether each is
maintained by the DOE in the course of its regularly
conducted official activities.
b. Please list any schools this student attended in the Commonwealth
of Pennsylvania.
N/A

9

c. Please list any degrees this student applied for, earned (partially or
completely), and/or was awarded at each such school.

N/A

DATED this

-.lL day of ~u 11

,2008

Shirley Frye

COMMONWEALTH OF PENNSYLVANIA
County of Dauphin

}
) ss:
)

I, Shirley Frye, being first duly sworn, depose and say: I am the individual named in the
foregoing instrument. I have knowledge of the facts stated herein, and all statements made in
this instrument are true and correct as I verily believe.

Shirley Frye

COMMONWEALTH OF PENNSYLVANIA
County of Dauphin

)
} ss:
)

-:Jvyt

On
II
, 2008, personally appeared before me Shirley Frye, who
being duly sworn, did say that she is the individual to whom the foregoing instrument was
directed, and that she completed and signed the foregoing instrument under oath on loday's date.
Subscribed and sworn to before me, a Notary Public for Pennsylvania.

_~_o.-,-/V--,-I_J'
____,

J_,,_lL_ _

_H._fi_6
Name
Notary Public for _ _ _ _ _ _ _ _ __
My Commission Expires:,_ _ _ _ _ _ __
IIOTARI~ SEAl.
CAROl. J. HROBAK. NOTARY PUBtle
CffY Of HARRISBURG, DAUPHIN CO.
\i!'Y COMMISSIOII EXPIRES SEl't 27 2011
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1

IN THE COURT OF COMMON PLEAS
OF DAUPHIN COUNTY, PENNSYLVANIA
CIVIL DIVISION

1
2
4

HOBSON FABRICATING CORP., an
Idaho corporation,
Plaintiff,

5

-vs-

6

SEjZ CONSTRUCTION, LLC, an Idaho
limited liability company; and STATE
OF IDAHO, acting by and through its
Department of Administration, Divison
of public works,
Defendants.

3

7
8

Case No.: 2007WI3531MP

9

10
11

12
13

14
15
16
17
18
19

20
21

22
23
24
25

STATE OF IDAHO, acting by and through its
Department of Administration, Divison
of public Works,
counter-Claimant,

-vsHOBSON FABRICATING CORP., an Idaho corporation,
counter-Defendant.
DEPOSITION TRANSCRIPT OF:
JAMES DEAN
DEPOSITION DATE:
April 24, 2008
Thursday, 9:47 A.M.
PARTY TAKING DEPOSITION:
HOBSON FABRICATING CORP.
COUNSEL OF RECORD
FOR THIS PARTY:
Thomas A. Larkin, Esq.
2300 SW First Avenue
suite 200
portland, OR 97201
REPORTED BY:
G. Donavich, RPR, CRR
Notary Public
Reference PG GD45303
2

0

1
2
3
4
5

VIDEO DEPOSITION OF JAMES DEAN,
a witness, called by the HOBSON FABRICATING CORP.
for examination, in accordance with the Pennsylvania
Rules of civil procedure, taken by and before G.
Donavich, RPR, eRR, a court Reporter and Notary
public in and for the commonwealth of pennsylvania,
at the offices of the Allegheny county Bar
Association, Third Floor Koppers Building, seventh
Avenue at Grant street, pittsburgh, pennsylvania, on
Page 1
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Thursday April 24, 2008, commencing at 9:47 a.m.
6
7

8

APPEARANCES:

9

10

FOR HOBSON FABRICATING CORP.:
Thomas A. Larkin, Esq.
11 STEWART SOKOL & GRAY, LLC
2300 SW First Avenue
12 suite 200
portland, OR 97201-5047
13 503-221-0699
503-223-5706
14
15
16
17
18
19
20
21
22
23

FOR THE STATE OF IDAHO:
phillip s. oberrecht, Esq.
HALL, FARLEY, OBERRECHT & BLANTON, PA
Key Financial center
702 west Idaho Street
suite 700
Boise, ID 83701
208-395-8500
208-395-8585
FOR SEjz CONSTRUCTION:
Frederick J. Hahn, III, Esq.
HOLDEN, KIDWELL, HAHN, & CRAPO, PLLC
1000 Riverwalk Drive, suite 200
Idaho Falls, Idaho 83405
208-523-0620
208-523-9518

24
25
3

o
1

APPEARANCES:

2

FOR RUDEEN & ASSOCIATES: (via telephone):
Robert Anderson, Esq.
ANDERSON, JULIAN & HULL
4 250 south Fifth street
suite 700
5 Boise, Idaho 83707-7426
208-344-5800
3

6

7

ALSO PRESENT:
philip R. wilt, PE

8
9

10
page 2

dean. txt
11

12

13

14
15
16
17
18
19
20
21
22
23
24
25
4

0

EXAMINATION INDEX

1
2

JAMES DEAN

3

5

BY MR. LARKIN

4
5
6

7

BY MR. OBERRECHT

28

RE BY MR. LARKIN

46

RE BY MR. OBERRECHT

49

BY MR; ANDERSON

50

8
9

EXHIBIT INDEX

10
11

EXHIBIT

12

578

7

13

579

11

14

580

12

15

581

14

16

582

15
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17

24

583

18

19
20

21
22
23
24
25

o

5

1

JAMES DEAN,

2

having been duly sworn,
was examined and testified as follows:

3
4

- - - -

MR. LARKIN:

5

First of all, I want to

make sure the microphones are working okay.

6

THE VIDEOGRAPHER:

7

The microphones

are picking you up.

8

MR. LARKIN:

9

okay.

10

- - - -

11

EXAMINATION

12

13

BY MR. LARKIN:

14

Q.

Mr. Dean, have you been deposed before?

15

A.

No.

16

Q.

I'm going to explain some basic ground rules

17
18

for you.
you've been sworn under oath by the

19

court reporter, so you're going to be

20

testifying just as you would be if you were

21

sitting in a court before a jury and the
Page 4

judge.

22
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Do you understand that?

23

A.

Yes.

24

Q.

I'll be asking you a series of questions and
you'll be providing verbal responses.

25

o

6

1

Nonverbal responses just don't pick up on the

2

written transcript, so instead of a nodding or

3

shaking of the head, we'll need a verbal

4

response.

5

A.

I understand.

6

Q.

If you don't understand a question I've asked

7

you, please ask me to rephrase it.

8

I'll assume you have understood the question.

9

Is that fair?

otherwise,

10

A.

Yes.

11

Q.

What is your current business address?

12

A.

1501 west Liberty Avenue, pittsburgh

pennsylvania 15226.

13

14

Q.

address?

15
16

And what's the nature of the business at that

A.

We are a post high school technical training
institution.

17
18

Q.

What's the name of that institution?

19

A.

currently under the name of Dean Institute of
Technology, Incorporated.

20
21

Q.

And what is your position with Dean Institute?

22

A.

My title is president.

I)m also a full

23

stockholder, a hundred percent stockholder/

24

owner.

25

Q.

How long have you held those positions?

o
1

7

A.

since approximately 1974.
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2

Q.

okay.

You have in front of you a subpoena

that was served upon you.

3

4

A.

Yes.

5

Q.

okay.

that right?

Let me go ahead and mark that as

6

Exhibit 578.

7

it.

I'll put a little sticker on

Actually, I'll just mark the

8

subpoena itself.

9
10

IS

A.

oka.y

11

- - - -

12

(Exhibit No. 578 marked for identification.)

13

----

14

BY MR. LARKIN:

15

Q.

Exhibit 578 is the subpoena that was served on
you?

16
17

A.

Yes. si r.

18

Q.

Do you understand that the subpoena has an

19

exhibit that asks you to research records at

20

the school and asks you to produce those

21

records to the extent you've found them?

22

A.

Yes, I do understand that.

23

Q.

Exhibit A to this subpoena is the 1i sti ng of

24

those records that you were asked to look

25

for.

Is that correct?
8

o
1

A.

Yes, sir.

2

Q.

Did you conduct on diligent search for those

3

records?

4 A.

Yes, I did, with the assistance of my staff.

5

okay.

6

Q.

while we're at it, I'm just going to

show you a notebook that I've already
page 6

premarked Exhibit 577.

7
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You can take a minute to look at

8

this notebook, and my only question for you

9

10

right now is what is this notebook?

11

the documents in the notebook?

12

A.

what are

This notebook is a comprehensive listing of

13

all students who attended our school under its

14

prior name, West Penn Tech, and its current

15

name, Dean Tech, from 1956 through 2002.

16

Q.

okay.

we'll come back to this in a few

minutes.

17

When was West Penn tech founded?

18

A.

september 22nd, 1947.

19

Q.

And when I say west Penn Tech, it's an
abbreviation for a longer name.

20
21

A.

Yes.

The full name for whicb that is an

22

abbreviation was Western pennsylvania

23

Institute of Technology, Incorporated.

24

Q.

okay.

Where was West Penn Tech located in the

'40s and '50s?

2S

9

0

1

A.

the Allies, pittsburgh, pennsylvania 15222.

2
3

In those days the address was 339 Boulevard of

Q.

And at some stage of the game the

okay.

4

school has relocated to a new address?

5 A.

Yes.

6

new building we had purchased on West Liberty

7

Avenue.

8

Q.

In 1968, late 1968, we relocated to a

My understanding is West Penn Tech was founded
by your father.·

9

10

A.

That's correct.

11

Q.

what is his name?

12

A.

The late Dr. John R. Dean.
Page 7
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13

Q.

I take it from your answer he's no longer with
us.

14

15

A.

That's correct.

16

Q.

what type of school was West Penn Tech

17

beginning from when it was founded in the late

18

'40s up through the end of the '60s?

19

A.

It was a post high school technical school

20

tra;n;ng.;n short programs in a few areas, all

21

of which were post high school, but none ,of

22

which offered degrees.

23

Q.

see.

When was the name changed to Dean

Institute of Technology?

24

25

I

A.

Approximately the time of our move in the late
10

o

1

'60s.

2

1969.

3

Q.

okay.

4

A.

Yes.

I

think the papers were finalized in

Is there a reason why the name changed?
There was great confusion involving

5

similarity of -- between West Penn Tech among

6

two or three other schools, as well, with very

7

similar-sounding names like Penn Tech,

8

pittsburgh Tech, and pennetech, so my father

9

and the board of directors chose to insert the
family name at that time.

10
11

Q.

okay.

When the name of the school changed ·and

12

the address of the schbol changed in the late

13

I

school in any meaningful fashion?

14
15

60s. di d the type of coursework change at the

A.

No, not at that moment.

We have slightly

16

evolved over the years to add and subtract a

17

course or two, but at that moment there was
page 8
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Q.
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nothing that had changed except for the name.
Just to get it on the record, you produced to

20

me Exhibit 577, the documents in the

21

notebook

22

A.

23

Q.

Is that

-- ; n response to the subpoena.

ri ght?

24
25

Yes.

A.

Yes.
11

0

1 Q.

And this morning you brought with you several

2

other documents which. if you could hand them

3

to me, r'll just mark them so we can know what

4

we're talking about here.

5

A.

okay.

In chronological order from oldest to

6

youngest I have them stacked here.

7

three.
MR. LARKIN:

8

There are

and phil. I just have

this one copy he brought with him, but you're

9

10

free to look at the documents, obviously, as

11

we work through them.

12
(Exhibit No. 579 marked for identification.)

13

14
15

BY MR. LARKIN:

16

Q.

17
18

First of all, I've marked 579.

Can you tell

us what that document is.
A.

Yes.

Exhibit 579 is a bulletin submitted to

19

the State Department of public Instruction in

20

pennsylvania which was common practice

21

attendant to the licensure of schools like

22

this, and it was published February 1st, 1957.

23

Q.

What does that document reflect with regard to
page 9
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West Penn Tech?

24

25

A.

It's sort of a miniature catalog of sorts and

o

12

1

I think a list of faculty and staff, certain

2

other rules and disclosures, but an operative

3

section showing what courses we taught at that

4

time in 1957.

5

Q.

What were those courses?

6

A.

There were five; mechanical drafting,

7

structural drafting, architectural drafting,

8

tool and die design, and electrical appliance

9

repair.

10

Q.

I

need to back up just a minute.

11

Are you, meaning you personally, but

12

also Dean Institute of Technology, the records

13

custodian of what was formerly known as West

14

Penn Tech?

15

A.

Yes.

16

Q.

And you pulled Exhibit 579 from those records?

17

A.

Yes.

I

have certain historical records which

18

we've hung onto and kept boxed near my office

19

in the present location.

20

Q.

And in response to receiving the subpoena, did

21

you search through those boxes; the West Penn

22

Tech records?

23

A.

Yes.

24

25

- - - -

(Exhibit NO. 580 marked for identification.)

o

13

1

2

- - - -

BY MR. LARKIN:
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I've marked the next document, Exhibit 580 --

4

I'll hand it to you -- and ask you if you can

5

identify what that is.

6

A.

This is a very similar sort of a thing to

7

Exhibit 579, however, it's dated May 17th,

8

1963.
It is a submission to the

9
10

pennsylvania Department of public Instruction,

11

as well as an annual report required by them

12

of all schools of our type and it details the

13

programs as they existed in 1963.

14

MR. OBERRgCHT:

May I see that,

please?

15
16

THE WITNESS:

17

MR. OBERRECHT:

18

BY MR. LARKIN:

19

Q.

sure.
Thank you.

Again, looking at Exhibit 580, does the

20

listing of coursework in 1963 correspond with

21

the coursework listed in Exhibit 579 from the

22

late '50s?

23

A.

Yes, it does, with one exception of a very

24

short program in blueprint-reading which stood

25

alone which did not appear on the first one,
14

0

1

but it's only 144 hours.

It's very small

2

specific to that topic of blueprint-reading.

3

Everything else is identical.

4

(Exhibit No. 581 marked for identification.)

5

6
7

BY MR. LARKIN:

8

Q.

I'm going to hand you another document you've
page 11
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broudht in this morning.

9

I've marked it

10

Exhibit 581, and I'd ask you if you can

11

identify what that is.

12

A.

Yes.

Instead of a submission in annual report

13

form to the State Department of Public

14

Instruction, this is a catalog of the school

15

that served the periods from 1967 to 1969.

16

Q.

And again, is the coursework indicated in

17

Exhibit 581 substantively the same as what was

18

offered in the late 50s and early '60s?

19

A.

Yes.

The drafting subjects are identical with

20

the exception of the addition of electrical

21

drafting.
There is also an expansion of

22
23

certain electricity programs, all of which are

24

still at the low end of the spectrum,

25

nondegree programs.
15

0

1

Q.

okay.

And, for instance, there's something

2

called a career program, mechanical drafting

3

on the exhibit.

4

A.

uh-huh.

5

Q.

And the duration is 18 months.

Is that a

6

duration for the entire program for the

7

mechanical drafting?

8

A.

That's an entire program of mechanical

drafting.

9
10

Yes.

Q.

And were any degrees rendered by either west
Penn Tech or Dean Tech in the 1960s?

11
12

A.

No.

13

Q.

I'm going to hand you a copy of -- after
~eU

I

14
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mark it, actually -- a copy of a Affidavit you

15

signed --

16

A.

Leave these over here?

17

Q.

sure.

You can set those over here.

18

- - - -

19

(Exhibit NO. 582 marked for identification.)

20

- - - -

21

BY MR. LARKIN:

22

Q.

582 is a copy of an Affidavit that you signed

;n February of 2007.

23

Do you see that?

24

A.

Yes.

25

Q.

And I'm going to focus in on paragraph 6.

o

16

1

First of all, are the statements contained in

2

this Affidavit true and correct?

3

A.

Yes, they are.

4 Q.

I'm just going to focus in on paragraph 6 of

5

the Affidavit that says Western pennsylvania

6

Institute of Technology never offered a degree

7

in mechanical engineering.
My question for you is whether that

8

statement is true with regard to the 19605 all

9

10

the way up through the present.

11

A.

Yes.

12

Q.

okay.

13

Does -- strike that.
Has West Penn Tech or Dean Tech ever

14

offered a program in engineering of any kind?

15

A.

No.

16

Q.

Has West Penn Tech or Dean Tech ever offered a

17

bachelor of science degree?

18

A.

No.

19

Q.

Did West Penn Tech ever offer a degree of any
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kind at the baccalaureate level?

20
21

A.

No.

22

Q.

Has Dean Tech ever offered a bachelor of

23

science degree or any degree at the

24

baccalaureate level?

25

A.

No.
17

0

1

Q.

Is Dean Tech or the old West Penn Tech

2

authori zed to award a baccalaureate deg ree"?

3 A.

No, and never has been.

4 Q.

That authorization would come through, as I

5

understand it, the pennsylvania Department of

6

Education if there was such an authorization?

7 A.

Yes.

8

Q.

That's correct.

okay.

Are you familiar with an acronym called

ACCSCT?

9

10

A.

Yes.

11

Q.

who is that acronym?

12

A.

That is a the Accrediting commission for

13

Career schools and colleges of Technology.

14 Q.

Has Dean Tech been accredited?

15

A.

Yes.

16

Q.

would you know when that happened?

17 A.

First accreditation, I believe, was in 1970.

18

It was a newly formed organization.
We were one of the first eight

19
20

schools in pennsylvania to be granted

21

accreditation.

22

Q.

so I take it from your answer that West Penn

23

Tech, before it changed its name to Dean

24

Institute in the late '60s, was not
Page 14
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accredited.

18

o

1

A.

That's correct.

It would sort of --

It would contain an N/A-type answer,

2
3

because there was no accreditation available

4

at that time.

5

Q.

And once Dean Tech became accredited,

what does that mean?

6

7

I see.

A.

That's a benchmark of recognition in the

8

marketplace of institutions and programs

9

programmatically which are seen to represent

10

higher standards of excellence to the

11

consumer.

12

Q.

okay.

In the vocational school context?

13

A.

Yes.

14

Q.

Before you were contacted regarding the case

15

that we're going to be discussing today, had

16

you ever heard of a gentleman by the name of

17

Al or Albert Munio?

18

A.

No, I had not.

19

Q.

Were you asked to conduct both in the subpoena

20

and verbally by my office asked to conduct a

21

review to see whether Mr. Munio had ever

22

attended West Penn Tech or Dean Tech?

23

A.

Yes.

24

Q.

Can you describe the search that you went
through to make that determination.

25

19

o
1

A.

Yes.

We performed a pretty exhaustive attempt

2

to locate any hint of connection in our

3

records to Mr. Munio, and that centered around

4

a notebook of students who had attended for
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5

all years and a subsequent or an ancillary

6

notebook of graduates who had received

7

diplomas and/or other credentials from the

8

school for all years from when it was

9

suggested he may have been at our school
forward in time to the present.

10
11

Q.

okay.

And I'm looking at Exhibit 577, which

12

is a collection of documents with a note by

13

you on the front of the documents.

14

the listing of

Is this

15

It's about a two-inch stack of --

16

It's a listing of students?
right?

17

18

Is that

A.

Yes, all students who had attended, whether

19

they may have been partials or completers with

20

various credentials for different types of

21

subjects through all these years from 1956 up

22

through 2002.

23

Q.

okay.

24

A.

Even though it comes far more into the
current,

25

I

felt it might be germane.
20

0

1

Q.

When you say "partials," those are students

2

who took some coursework but did not complete

3

a program?

4

A.

Yes.

5

Q.

And partials would have been listed in these
lists to the extent they attended?

6
7

A.

Yes.

To the best of my knowledge, it should

8

be noted that these records go back quite a

9

number of years, so we're doing our very
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best.

10

It was not required that a school of

11

12

our type keep those type of records for more

13

than seven years, but we've kept them,

14

nevertheless, to the best of our ability.

15

Q.

As far as you are aware, are those records
complete?

16
17

A.

Yes.

18

Q.

Your note on the front says here are detailed

19

lists of graduated students and dropouts at

20

West Penn Tech/Dean Tech; and in

21

parenthesis -- and you say from 1956 through

22

2002, I failed to see Albert

23

your note?

Mu~io.

Is that

24

A.

Yes, it is.

25

Q.

So did you review the list of students and

o

21

make a determination with regard to Mr. Munio?

1

2

A.

Yes.

To the best of my understanding, those

3

statements on that note are correct.

4 Q.

In other words, you did not find Mr. Munio

5

listed in the list of either partials or

6.

completed program

7 A.

That is correct.

8

My assumption is that --

Q.

When

9

I

was looking through these

10

documents, it looks like the records were

11

prepared on a yearly basis.

12

A.

Yes.

13

Q.

IS that still done at Dean Institute?

14

A.

Yes, it is.

15

Q.

These documents contained in Exhibit 577 are
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from the business records_of West Penn Tech,

17

which then became Dean Institute?

18

A.

That's correct.

19

Q.

When a person enrolls either at the old West

20

Penn Tech and then what became Dean Institute,

21

are their names listed on rolls such as what

22

are contained in Exhibit 577?

23

A.

Yes.

24

Q.

And do you know how long after graduation the

25

school lists the fact that the person
22

0

1
2

graduated in these school records?
A.

Do you mean how quickly or how long it retains
those records?

3
4

Q.

How quickly after graduation.

5

A.

Immediately; at the moment of graduation and
receipt of their credentials.

6

7

Q.

Okay.

I'm going to go back to partials which

8

are students who took some coursework but

9

didn't complete a program and just ask if you

10

can point to one of those records.

11

going to flip to

12

I'm just

It may be easier to flip to the

13

first page which has Jennifer swepe at the

14

top.

15

HoW would we know whether somebody

16

received a diploma or dropped out from that

17

document, if you can tell from that document?

18

A.

I believe the coding in the second-to-the-

19

right column is a code alpha -- alpha

20

character style where an A means associate,
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which is a degree that started - a two-year

22

degree which starred in 1970, or a certificate

23

which is a lower-level credential only, not at

24

the associate degree level, or a D which means

25

discontinued.

o
1

23
Q.

And, in fact, it looks like there's a

legend on the top of that page anyway.

2
3

okay.

A.

Yes.

4 Q.

okay.

5

associate's degree in the mid '70s, prior to

6

that time was there any degree offered by the

7

school?

8

A.

Q.

what is the purpose of making these records
and keeping these records?

11
12

No, and moreover, there was not one allowed
for technical schools in pennsylvania.

9

10

prior to the school offering an

A.

Mostly to assist students who need to be

13

replaced -- plated or replaced into industry

14

after graduation.

15

Q.

okay.

And obviously being the president of

16

the school, you have knowledge of with regard

17

to whether somebody attended or received a

18

diploma of some kind from the school?

19

A.

Yes, sir.

20

Q.

okay.

In the entirety of your search in

21

response to receiving this subpoena, did you

22

find any reference to Al or Albert Munio

23

applying for any degree at West penn.Tech or

24

Dean Institute?

25

A.

No, I did not.

o

24
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1

Q.

Did you find any indication that Mr. Munio

2

even took a course at West Penn Tech or Dean

3

Institute?

4 A.

somewhat surprisingly, no, I did not.

5

I'm going to hand you, after I mark it,

Q.

Exhibit 583, a resume.

6
7

(Exhibit No. 583 marked for identification.)

8
9

10

BY MR. LARKIN:

11

Q.

And I'll represent to you that this is a

12

resume of Mr. Albert Munio that was produced

13

in the context of our court action, and you'll

14

see under education it says BS.
what do you understand that BS to

15

mean?

16

17

A.

undergraduate degree.

18
19

It should mean bachelor of science, four-year

Q.

It says BS mechanical engineering, Western

20

pennsylvania Technical college, 1960.

21

see that?

22

A.

Yes.

23

Q.

I believe we already covered it.

DO you

Mr. Munio

24

certainly didn't receive a bachelor of science

25

from Western Pennsylvania Tech?
2S

o
1

A.

That is correct.

It was also --

I don't mean to complicate the

2

3

proceedings, but it was also forbidden for

4

schools of our type to use the word "college,

5

Q.

I see.
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So that would be a misnomer, as well.

7

Q.

Just to drill this down to the details, you've

8

never heard of Western pennsylvania Technical

9

college, per se?

10

A.

No, I have not.

In fact, it would probably be

11

in conflict under the pennsylvania Department

12

of State registering of corporate names.

13

Q.

okay.

The only Western pennsylvania Technical

14

Institute that you've heard of is the one that

15

you were affiliated with in the 60s, '70s?

16

A.

That's correct.

17

Q.

I'm going to circle back to your search for

18

records in response to the subpoena.

My understanding is that the school

19
20

maintains some of the records on microfiche.

21

Is that right?

22

A.

23
24

Yes.

We have begun to automate in recent

years.
Q.

okay.

Did you look at microfiche to try to

find records responsive to the subpoena?

25

o

26

1

A.

Yes.

2

Q.

And

I

think you mentioned there were boxes, as

3

well, as from the old school or the old main

4

school that you searched through?

5

A.

Yes.

6

Q.

Are you confident that you performed a

7

diligent search for records in response to the

8

subpoena?

9

A.

Yes.

We suffered enough that my confidence is

10

very high.

11 Q.

I

take it you spent considerable time doing
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13

that.
A.

Yes, we have; but they paid me $9, so I'm
satisfied.

14

15

Q.

Your subpoena fee?

16

A.

(witness nods head.)

17

Q.

As far as West Penn Tech or Dean Tech is

18

concerned. has Al Munio ever been awarded a

19

bachelor of science in mechanical engineering?

20

A.

NO.

21

Q.

Could Mr. Munio have ever taken any classes in

22

mechanical engineering at West Penn Tech or

23

Dean Tech?

24

A.

No.

25

Q.

If mr. Munio had attended West Penn Tech or
27

o
1

Dean Tech, is there any reason to believe that

2

his name would not appear in the records

3

you've reviewed and produced?

4 A.

No, sir.

5

think of for an absence of a student's name

6

from those records is if he had dropped out

7

and owed money at the time of the dropout, it

8

could explain an absence; but in a graduation

9

sense, it would never be absent.

10

Q.

okay.

The only thing that I can possibly

If a former student wanted to obtain a

11

duplicate copy of his or her diploma from West

12

Penn Tech or Dean Institute, does the school

13

maintain those records, as well?

14

A.

Yes.

15

Q.

Are those records also maintained back into

16

the West Penn Tech time period?
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17

A.

Yes.

18

Q.

What would a student have to do to request a
copy?

19

20

A.

They'd have to contact the office of the

21

school and pay a very small fee -- I believe

22

it's $10 -- for the recreation of a

23

replacement certificate or diploma.

24

Q.

What about transcripts?

can former students

obtain transcripts of coursework taken?

25

28

o
1

A.

simultaneously at one request.

2
3

Yes, that, as well, and commonly do so

Q.

Do you believe it's important for former

4

students to accurately represent in their

5

resumes and CVs what they did at West Penn

6

Tech or Dean Institute?

7

MR. OBERRECHT:

8

MR. LARKIN:

Object to the form.

You can go ahead and

answer.

9

THE WITNESS:

10

Yes.

It's my opinion

that it is important.

11

12

MR. HAHN:

13

MR. LARKIN:

I have no questions.
Thank you very much.

14

Mr. oberrecht may have a few questions.

15

- - - -

16

EXAMINATION

17

18

BY MR. OBERRECHT:

19

Q.

Thank you, Mr. Dean.

My name is phil

20

oberrecht, and I represent the state of Idaho

21

in this proceeding.

22

Has Western pennsylvania Technical
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23

Institute, Inc., and its -- as it was

24

subsequently named, the Dean Technical

25

Institute

o

29

1

Is that the right name, Dean
Technical Institute?

2
3

A.

Dean Institute of Technology.

4

Q.

Dean Institute of Technology, does it have an
Inc. after the name, also?

5

6

A.

Yes.

7

Q.

All right.

In either of those names, has the

8

school been in continuous operation since

9

september of 1947?

10

A.

Yes, sir, it has.

11

Q.

Has the school ever had a fire?

12

A.

NO.

13

Q.

Has the school ever merged with any other

14

schools?

15

A.

No.

16

Q.

when did you first affiliate with the school?

17

A.

personally?

18

Q.

yes.

19

A.

I

20

Q.

So up to that period of time, did you have any

21

began to teach part-time math in 1969.

-

affiliation at all with the school?

22

A.

In ownership or a professional sense, no.

23

Q.

r notice in Exhibit 577, which is the binder

24

that's in front of you, sir, on the first page

25

that counsel was referring you to, there are

o
1

30

dates that are outlined with a little partial
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block that someone has drawn. Do you see

3

that?

4

A.

Yes.

5

Q.

Do you know why that partial block there was

6

drawn in?

7

A.

NO, sir, I don't.

8

Q.

And there's some handwriting.

9

1958.

It says DSC

Do you see that?

10

A.

Yes, I do.

11

Q.

Do you know what that means?

12

A.

That's a reference to the discontinuing of

13

students.

14

that begins that contains mostly dropouts.

15

Q.

I see.

It may be that we have a section

And so what we are looking at on this

16

first page is a group of students from 1975

17

and 1976 -- I'm sorry, excuse me -- from 1973

18

through 1976 that is outlined with that

19

partial block and then some stugents that are

20

identified from 1957 and '58.

21

A.

Yes.

22

Q.

And

23

correct?

That's correct.
I

think you said that the associate degree

was first offered in 1970?
believe that's correct.

Yes.

24

A.

I

25

Q.

up at the top of this page which has records

o

31

1

going back to 1957, it has a designation for

2

A, associate; c, certificate; R, regular; and

3

0,

4 A.

Yes.

5 Q.

since no associate degree was offered back in

6

1957 or '58, were those -- when were those

7

items placed on this page?

discontinued.

Do you see that?
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8

A.

I

don't know, sir.

What we were trying to do

at different times in our history was to

9

10

organize records which were in the form of

11

file cabinets of student folders and

12

consolidate to be able to clean up and

13

efficiency-orient the older records.

14

And so some of these 1i sts of the

15

older years may have begun actually in the new

16

building to get a handle on a combination of

17

rollbook records which had been retained but

18

were very cumbersome and student files which

19

had been retained but were very cumbersome and

20

eliminate the need to keep endless file

21

cabinets of prior student records.

22

Q.

certainly.

Go to the next page, if you will,

please.

23
24

A.

okay.

25

Q.

The top of this page also has those four

o

32

1

designations, A for associate, C for

2

certificate,

3

discontinued, and it begins right underneath

4

those designations with the word "roll,

5

it says "1958."

6

1958" means.

7 A.

I'm fairly certain that refers to a

8

transcription from the rollbaoks, the actual

9

marking books that the teachers would use to

R

for regular, and

D

for

It

Can you tell me what "roll

10

record the attendance of students in the

11

various classes in that year.

12

Q.

and

And so since we have the designation
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"associate" at the top of this page, is it

14

fair for me to assume this this page was

15

prepared sometime after 1970?

16

A.

I'm not certain that that's true.

It may have

17

been that this code was added for

18

clarification to all such pages in order to

19

define the second-from-the-right column as the

20

chips might fall over all the years of our

21

enrollment.

22

Q.

23

When do you believe that this page was
prepared? "
don't really know.

24

A.

I

25

Q.

Is it fair for me to assume that this page was

o

33
prepared no earlier than 1970?

1
2

A.

I'm not certain that that is fair to assume.

3

The page itself may have been prepared

4

earlier, and it may have had additions in its

5

code definitions that were" added at a"later

6

date, perhaps 1970, but there are no footnotes

7

showing when this was recorded, so I just

8

can't be certain.

9

Q.

10
11

And you don't really know when it was
prepared, I take it

A.

No, I don't.

.-

I can't

-

certain when the text

12

or the headings were actually typed onto to

13

this page.

14

Q.

Do you know who prepared these records?

15

A.

By name?

16

Q.

Yes.

17

A.

No.

18

Q.

DO you know the title of the person who
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prepared these records?

19
20

A.

Q.

when did you become the custodian of these
records?

23

24

It would be the placement director

Yes.

and supporting staff of our school.

21
22

Yes.

A.

I think in a technical sense probably when I
became director of the school in 1976.

25

34

o
1

Q.

In 1956 to 1960, how were the records -strike that.

2

3

Do you know how the records of the

4

school were kept with respect to the names of

5

those individuals who were enrolled, the

6

programs in which they were enrolled, their

7

starting and graduation dates?

8

how those records were kept in those years?

9

A.

Yes.

Even though

I

DO you know

was professionally

10

associated with the school starting in 1969,

11

it's a family business, and

12

of the office as early as the early 1950s.

I

was in and out

I observed endless file cabinets of

13

14

rollbooks having been retained;

15

observed manual ledgers of students who were

16

currently active and/or had finished their

17

work also having been retained, and it was

18

somewhat cumbersome, but that was as far as we

19

had come technically at that time, and a lot

20

of the technical assists we're even using

21

today weren't even dreamed of yet.

22
23

Q.

I

also

So as I would believe then, the documents that
we see in front of us or the list that we see
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in front of us in the binder marked

25

Exhibit 577 have been copied by someone from

o

35

1

the original records.

2

A.

I think that's a safe assumption.

3

Q.

What's your date of birth?

4

A.

5

Q.

Yes.

.
So in 1960 you would have been eleven years
old?

6
7

A.

Yes.

8

Q.

In '56 you would have been seven years old?

9

A.

Except for the first month and a half, that's

10
11

correct.
Q.

12
13

That's correct.

Yes.

so do you remember what the roll book looked
like when you were seven?

A.

Yes, I do, as a matter of fact, because

14

they've been very standardized over the

15

years.
It's pretty much the same.

16

The

17

color might change slightly. but it's pretty

18

much a standard item.

19

Q.

Are there other records that exist with

20

respect to the student enrollment from the

21

years 1956 to 1960 for the school other than

22

what we're seeing here?

23

A.

only in the fashion of microfilm which has

24

been created to further back up and remote

25

some of these records into mUltiple locations

o

36

1

to guard against fire and also currently in

2

the form of digital encoding which we've done

3

recently with great effort for the most recent
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30 years or so of our history.

4
5

Q.

offered in the years 1956 to '60?

6

7

Are you familiar with the curriculum that was

A.

only by reference to a few boxes of historical

8

records that we've kept of certain catalogs

9

and bulletins of the school at that time.

10

Q.

May I see the exhibits that were marked

11

earlier that constitute some cataloging, if

12

you will, of coursework.

13

A.

That's the mid '60s, late '60s.

14 Q.

This one doesn't appear to have an exhibit

15

mark on it.
MR. LARKIN:

16
17

In the middle of the

major, the front page.
MR. OBERRECHT:

18

19

oh, thank you.

I

see it.
THE WITNESS:

20

That's 1963.

This is

157.

21
22

BY MR. OBERRECHT:

23

Q.

I'm going to hand you Exhibit 579, and will

24

you tell me if this exhibit is a comprehensive

25

listing of the faculty and all the courses

o

37
that were offered by the school in 1957.

1

2

A.

To the best of my knowledge, the answer is

3

yes.

4 Q.

In the year 1960, were there diplomas issued?

5

The reason for my hesitation, sir, is that I

A.

6

have certain knowledge of the changing of the

7

style within the regulations between

8

certificates and diplomas historically.
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Diplomas at the highest was the

9

credential -- were the credential.

10

It may have been certificate instead

11
12

of diploma just because of a technical thing

13

from the pennsylvania Department of Education.

14

Q.

And so please explain to me what diplomas and

15

certificates have been offered by the school

16

over the years, and to the best of your

17

ability, tell me when they first began to

18

offer them.

19
20

A.

well, the school began in 1947, and it began
primarily as a drafting school.
Draftsmen, as they were referred at

21
22

that time, were assistants serving engineers

23

to produce blueprint pictorial renderings of

24

things that were about to be built either in

25

the mechanical or the architectural or
38
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1

structural -- for instance, a bridge or a

2

load-bearing device -- or a machine tool, for

3

instance.

4

The thrust of the school was that,

5

and in the early days there was even a

6

tailoring program which was soon discontinued,

7

and there was an electrical appliance repair

8

at the very beginning.

9

Things were not solid-state in

10

those days and there was quite a demand for

11

fixing appliances that might break.

12
13

14

So at the very beginning, those were
the primary offerings.
The school then evolved into an
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expansion both within the drafting offerings

16

perhaps into the tool and die areas of

17

instruction, and instead of just appliance

18

repair, the residential, commercial, and

19

industrial wiring areas, as we would think of

20

it populated by electricians, not the solid-

21

state electronics that we think about often

22

today but more the old-fashioned put the

23

lights and the switches into the buildings and

24

the houses and the controls that turn machines

25

on and off in industrial plants.
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1

Q.

2
3

Was there a mechanical program offered by the
school in 1956 to 1960?

A.

There was a mechanical drafting program, yes,

4

si r.

5 Q.

And what were the courses that were offered in

6

that mechanical drafting program?

7 A.

I

8

because

9

but we probably could resurrect more accurate

10

did not bring that for today's deposition,
I

didn't see where it was requested,

detail.
In general, these courses related

11

12

to depicting mechanical shapes that were going

13

to be manufactured to very precise tolerances.

14

and the draftsman's job was to get the

15

dimensions and the angles of construction of

16

those mechanical pieces precisely accurate so

17

that in the manufacturing process there would

18

not be tolerance errors that might cause them

19

not to fit.
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20
21

the artistic reproduction of mechanical shapes

22

and sometimes involved perspective, sometimes

23

involved certain elements of geometry,

24

required related math subjects attendant

25

thereto.
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1

Later we probably --

2

We added some things to this

3

curriculum, but at that time

4

the thrust primarily is to prepare someone for

5

employment immediately upon graduation within

6

the mechanical drafting employment arena.

7

Q.

I

think that was

At that time did the school have classrooms

8

and laboratories?

9 A.

Yes, however, the laboratory side ;s not as

10

applicable to the draftsmen's training as it

11

might be to the electricians.

12

Q.

Were there any courses in theory like, for
example, mechanical theory?

13
14

I

A.

That could be answered either way, because the
was attempted to be

15

theory was directly

16

directly applicable to job placement as a

17

draftsman.
YoU probably could put on your

18
19

debate club hat and say that any mathematics

20

would qualify as related theory, so the answer

21

would be yes.

22

planning and not depiction in a blueprint

23

created by a draftsman, then the answer would

24

be no.

25

But if we talk about pure

I'm sorry for sounding evasive, but
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really it could go either way.

1

2

Q.

transfer?

3
4

Has the school ever offered courses in heat

A.

In other disciplines.

I

don't think it

5

applies to the mechanical drafting area, but I

6

would turn to the detail as best we could now

7

50 years later to answer that precisely.

8

Q.

So I take it you can't, as you sit here
without documents in front of you, answer

9

that.

10
11

A.

That's correct.

12

Q.

Has the school ever offered courses in
thermodynamics?

13

14

A.

Yes, and the reason for my hesitation here is

15

that I, in fact, taught some of that, but it

16

was after the creation of the two-year

17

associate degree circa 1970.
I believe those two elements of our

18
19

drafting presentations were added along with

20

some job interviewing and small business

21

principles to expand the programs to qualify

22

for a two-year degree circa 1970.

23

Q.

materials?

24

25

Has the school ever offered courses in

A.

Yes, and please forgive me, but some of my

o
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1

hesitation here is because we teach mUltiple

2

disciplines, and

3

welding area when

4

particularly think of the

I

I

think of that question.

It's important to know what metals
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can be welded and which can't. I'm not

6

certain that mechanical drafting touched upon

7

that subject.

8

Q.

okay.

I'm not certain.

I'm not sure that I got an answer to my

9

question about diplomas and certificates.

10

think I may have led you off into another

11

direction before I got an answer there --

12

A.

13

Q.

okay.
-- so let me come back to that, please.
At some point in time the school

14

began to offer diplomas.

15
16

A.

Yes.

17

Q.

And, as

I

understand it, you don't recall as

you sit here precisely when that was.

18
19

I

A.

I'm not certain I can trace the history of the

20

legal definition of those two terms all the

21

way from our inception up through the first

22

three decades particularly, because, as you

23

said, I was eleven years old; but it has to do

24

with how many clock hours were allowed by the

25

state to represent a given credential in a

o

43

given year.

1

2

Q.

So does the school offer diplomas today?

3

A.

Yes.

4

Q.

And has it continuously offered the same
diplomas since it began offering diplomas?

5
6

A.

No.

7 Q.

That has evolved over time?

8

A.

Yes.

9

Q.

Tell me the earliest diplomas that were

10

offered by the school if you can recall.
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A.

Q.

And what

h~ve

the diplomas been offered to

represent?

14

15

believe that we used the word "diploma" all

the way from 1947 on.

12

13

I

A.

To represent an assembly of courses within a

16

program that by nature of the offering were

17

intended to hang together and be homogeneous

18

course offerings toward the objective of a

19

specific career placement.

20

Q.

21
22

1960?
A.

Yes, based upon a couple of exhibits that
we've already labeled --

23
24

Do you know what diplomas were offered in

Q.

Let me hand these back to you, the two that
you've already handed me.

25

Maybe they will

o
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help.

1

2

A.

Thank you.

There were diplomas at that time,

3

to the best of my knowledge, in structural

4

drafting, architectural drafting, mechanical

5

drafting, and electric appliance

6

repair/wiring.
As I recall, the tool and die design

7
8

was a certificate cap on top of a mechanical

9

drafting diploma at that time.

10

Q.

diploma and a certificate?

11
12

In 1960, what was the difference between a

A.

At that time, to the best of my knowledge, a

13

diploma required 1800 for financial -- clock

14

hours for financial aid reasons; and to the

15

best of my knowledge, it required 1500 hours,
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minimum clock hours, for state licensure of

17

that program.

18

Q.

HoW about a certificate then?

19

A.

To the best of my knowledge at that time, a
certificate was anything less.

20

21

That changed later, but

22

these years a certificate was anything less

23

than the clock hours required for a diploma

24

but still had to be approved by the Department

25

of Education in pennsylvania.

I

think for

45
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1

From 1956 to 1960, were there courses offered

Q.

2

in the school, if you know, sir, in history.

3

political science, English, anything of that

4

nature?

5

A.

TO the best of my knowledge, the answer is no.

6

Q.

Are such courses offered today?

7 A.

Yes, with an asterisk, because we are required

8

both by -- well, mainly by accrediting bodies

9

to have related work in a degree program which
is accredited.

10

our personal philosophy is to try

11
12

to aim that related work into a specific

13

connected direction as best we can so the

14

students don't fall asleep in the first hour.

15

Q.

What's your educational background?

16

A.

I

have a bachelor's degree in psychology with

17

minor in business from Duke university,.

18

Durham, North carolina, 1971; and

19

master's degree in business administration

20

from the university of pittsburgh, 1974.

21

I

I

have a

also have extensive pilot training
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22

that is probably irrelevant to this

23

proceeding.
MR. OBERRECHT:

24

Thank you, sir.

That's all the questions I have.

25

46

D
1

MR. LARKIN:

Rob, do you have any?

2

MR. ANDERSON:

3

MR. LARKIN:

I do not.
I have just a couple of

follow-up unless you

4

MR. HAHN:

5

No. r have no questions.

6
7

RE-EXAMINATION

8

- - - -

9
10

BY MR. LARKIN:
Q.

Mr. Dean, I take it from your own history and

11

knowledge you know what the difference is

12

between a bachelor of arts or bachelor of

13

science degree and the diplomas awarded by

14

West Penn Tech and Dean Institute.

15

correct?

Is that

16

A.

Yes.

17

Q.

What's the difference?

18

A.

well, education has historically been

19

controlled by states.

It's a state matter

20

under our constitution, so there's probably a

21

slightly different answer in every state, but

22

traditionally speaking, it's common for there

23

to be a four-year indenture requirement to

24

complete a bachelor's degree, and other

25

programs such as ours do not require anywhere
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2

near that amount of time.
Q.

dean. txt

And, in fact, the program at West Penn Tech

3

between 1956 and 1960 for the programs at that

4

point were 18-month programs.

5

correct?

6

A.

Is that

Approximately or less, yes.

7 Q.

okay.

8

do you have an understanding as to whether

9

that's the same thing as being a mechanical
engineer?

10
11

And with regard to mechanical drafting,

A.

I have a very clear understanding of that one,

12

because it was such a hot button in

13

pennsylvania educational circles.
The regulation-writers were very

14

15

strong in their intent to block schools of our

16

type from misrepresenting our training as

17

something that was deeper in a planing sense

18

than it really was.

19

Q.

okay.

And being -- representing someone to be

20

a mechanical engineer would be different from

21

representing that the person was a draftsman.

22

Is that correct?

23

A.

Yes, and historically, even the word

24

"engi neer; ng" was not allowed to be associ ated

25

with any program such as ours in any sense,

o
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even adjectival, until much, much later.

1

It began to be allowed by the state

2

3

Board of Private Licensed schools in the mid

4

'80s only to modify certain endeavors as an

5

adjective.

6

Q.

okay.

We've talked about the diligent search
Page 39

dean. txt
7

you went through looking through the records

8

at the school in response to the subpoena.

9

do you have any doubt, sir, that

10

Mr. Munio never received a degree or

11

certificate or diploma from West Penn Tech or

12

Dean Institute?

13

A.

I'm very certain he did not receive a

14

graduation certificate, diploma, certainly not

15

a degree which wasn't yet in existence, a

16

two-year degree, so I have a very high

17

confidence that he did not -- he was not a

18

graduate of ours.
whether he ever attended for any

19

hours, I have less certainty involving --

20

Because, as

21

I

said, if he walked

22

away with a debt and that debt became a bad

23

debt, the philosophY of the school, the policy

24

of the school, is to not deliver upon request

25

transcripts or replacement diplomas for

o
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1

someone who didn't pay their fair share toward

2

what they attended, even if it was partial.

3

Q.

And based upon your review of listings of

4

dropout students,

5

them, Mr. Munio's name did not appear?

6

7

A.

0

r "part; a 1 s

as you call ed

surprisingly, that is correct.
MR. LARKIN:

Thank you very much

8

- - - -

9

RE-EXAMINATION

10

11

II

- - - -

BY MR. OBERRECHT:
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i'Jhy do you say "surpri si ngly"?

13

A.

Because he has represented himself to have

14

been in attendance at our school, and I

15

usually take people at their word, and I'm

16

quite surprised that it appears that this

17

man's word is not accurate.

18

Q.

No records at all of him?

19

A.

No, sir; there are not.

20

MR. OBERRECHT:

Thank you.

21

MR. ANDERSON:

This is Rob

Anderson.

22

can you guys hear me?

23

MR. OBERRECHT:

24

MR. LARKIN:

25

MR. ANDERSON:

Yes.

Yes.
can you hear me?

o
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1

MR. OBERRECHT:

Yes.

2

MR. ANDERSON:

sorry.

3

It's really

squawking.

4

- - - -

5

EXAMINATION

6

- - - -

7

BY MR. ANDERSON:

8

Q.

sir, do you have gatherings of your graduates
at any given time?

9

Do they come back for

reunions or anything like that?

10
11

A.

Not very much, no, sir.

12

Q.

Do you have contact with any of your graduates

13
14

15
16
17

over the years?
A.

We have a continuing lifetime placement
service, but it's on request.

We don't

The nature of this type training is
a no-frills sort of thing.

We don't have
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clubs or sports teams or anything while

19

they're in, and we don't really -We haven't really seen the meri tin

20

21

getting people together over wide geographical

22

areas for reunions unless they request it.

23

Q.

Do you ever get a sense from any of your

24

graduates that as they work in a certain area

25

or a certain field that they gain experience

o
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in that field?

1
2

A.

certainly, yes, and they come back and

3

occasionally represent some of those facts to

4

classes of active ongoing students.

5

Q.

So you would agree that the experience one

6

gains while working in a particular area would

7

be just as or probably more important than the

8

degree itself?
MR. LARKIN:

9
10

IVIR.

11

BY MR. ANDERSON:

12

Q.

Join,

YoU wouldn't disagree with that concept, would
you, sir?

13

14

HAHN:

object to the form.

A.

sir,

I

would.

I

would disagree with that,

15

because

16

entree.into a field is formed at an

17

educational institution, particularly when

18

that school has hands-on.

I

believe the foundation of a person's

I certainly wouldn't disagree in

19
20

total with the notion that we're all life-long

21

learners, however.

22

Q.

Right.

So if someone
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Are you finished?

I'm sorry.

23
24

A.

Yes, si r.

25

Q.

So if someone spent, for example, 40 years in
52

0

1

a particular area indicating that they

2

wouldn't be gaining experience in that

3

particular area by virtue of their just. say,

4

hands-on or on-the-job training --

5

A.

Sure, just as in the military where someone

6

might be a maverick instead of going through

7

ocs.
MR. ANDERSON:

8
9

Thank you.
MR. LARKIN:

10
11

That's all I have.

finished.

I

think we're

Thank you very much.

12

MR. OBERRECHT:

13

MR. HAHN:

Thank you.

Thank you.

14
15

(The proceedings were concluded at 10:47 a.m.)

16
17
18
19
20
21
22

23
24
25
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1

COMMONWEALTH OF PENNSYLVANIA

2

COUNTY OF ALLEGHENY
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I, G. Donavich, RPR, CRR, a Court Reporter and

4

Notary public in and for the commonwealth of

5

pennsylvania, do hereby certify that the witness, J.

6

Dean, was by me first duly sworn to testify to the

7

truth; that the foregoing deposition was taken at

8

the time and place stated herein; and that the said

9

deposition was recorded stenographically by me and

10

then reduced to printing under my direction, and

11

constitutes a true record of the testimony given by

12

said witness.

13

I further certify that the inspection, reading

14

and signing of said deposition were NOT waived by

15

counsel for the respective parties and by the

16

witness.

17

I

further certify that

I

am not a relative or

18

employee of any of the parties, or a relative or

19

employee of either counsel, and that

20

interested directly or indirectly in this action.

21

I

am in no way

IN WITNESS WHEREOF, I have hereunto set my hand

22

and affixed my seal of office this 29th day of

23

April, 2008.

24
25

Notary public

o
1
2
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COMMONWEALTH OF PENNSYLVANIA
COUNTY OF ALLEGHENY

I, J. Dean, have read the foregoing pages of my
deposition given on April 24, 2008, and wish to make
the following, if any, amendments, additions,
4 deletions or corrections:

3

5 . page/Line should Read

Reason for change

6

7
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8

9
10

11

12
13

14

15
16
17
18

19

In all other respects, the transcript is true and
correct.

20

21
J.

22

23

Dean

subscribed and sworn to before me this
day of
, 2008.
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o
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